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CLEVENGER, Circuit Judge.

Genaro Vazquez-Claudio appeals a decision by the
United States Court of Appeals for Veterans Claims
(“Veterans Court”) which affirmed a denial by the Board
of Veterans’ Appeals (“Board”) of Vazquez-Claudio’s claim
for an initial disability rating greater than 50 percent for
his service-connected post-traumatic stress disorder
(“PTSD”). Genaro Vazquez-Claudio v. Eric K. Shinseki,
Secretary of Veterans Affairs, No. 10-3339 (Vet. App. Mar.
8, 2012) (“Veterans Court Op.”) (affirming Board decision
in In the Appeal of Genaro Vazquez-Claudio, No. 05-40
257 (B.V.A. Jun. 18, 2010) (“Board Op.”)). For the reasons
set forth below, we affirm.

I

Mr. Vazquez-Claudio is a Vietnam veteran who
served on active duty in the U.S. Army from 1968 until
1970. Following his service, Vazquez-Claudio filed a
claim with the Department of Veterans Affairs (“VA”)
seeking disability compensation for PTSD. On February
24, 2005, after finding that his PTSD was service-
connected, the VA granted his request for benefits with an
effective date of June 13, 1994.
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The VA rated Mr. Vazquez-Claudio’s PTSD as 50 per-
cent disabling,! a rating assigned to veterans who demon-
strate the following level of PTSD-related impairment and
symptoms:

[o]ccupational and social impairment with re-
duced reliability and productivity due to such
symptoms as: flattened affect; circumstantial, cir-
cumlocutory, or stereotyped speech; panic attacks
more than once a week; difficulty in understand-
ing complex commands; impairment of short- and
long-term memory (e.g., retention of only highly
learned material, forgetting to complete tasks);
impaired judgment; impaired abstract thinking;
disturbances of motivation and mood; difficulty in
establishing and maintaining effective work and
social relationships

38 C.F.R. § 4.130.

Mr. Vazquez-Claudio appealed this decision to the
Board arguing entitlement to a 70 percent rating, which
1s assigned to veterans who suffer from more severe
PTSD-related impairment and symptoms:

[o]ccupational and social impairment, with defi-
clencies 1n most areas, such as work, school, fami-
ly relations, judgment, thinking, or mood, due to

1 Once a veteran has been diagnosed with service-
connected PTSD, the VA reviews his medical history to
determine how badly the disorder has disrupted the
veteran’s social and occupational functioning. The level of
disability is rated according to a General Rating Formula
for Mental Disorders, codified at 38 C.F.R. § 4.130 (“Gen-
eral Rating Formula”), which provides for ratings of zero,
10, 30, 50, 70, or 100 percent. The VA compensates
veterans beginning at 10 percent disability, and compen-
sation increases at each level.
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such symptoms as: suicidal ideation; obsessional
rituals which interfere with routine activities;
speech intermittently illogical, obscure, or irrele-
vant; near-continuous panic or depression affect-
ing the ability to function independently,
appropriately and effectively; impaired impulse
control (such as unprovoked irritability with peri-
ods of violence); spatial disorientation; neglect of
personal appearance and hygiene; difficulty in
adapting to stressful circumstances (including
work or a worklike setting); inability to establish
and maintain effective relationships.

Id.

The Board undertook an extensive evaluation of Mr.
Vazquez-Claudio’s psychiatric history based upon numer-
ous VA examination reports. Board Op. at 6-10. The
reports showed that Mr. Vazquez-Claudio suffered from
significant PTSD-related symptoms, such as anxiety,
depression, nightmares, discomfort in large crowds, a
constricted affect, and difficulty in social and work set-
tings. Id. Moreover, the Board noted that Mr. Vazquez-
Claudio had been unable to work since 1994, when he left
his job as a police officer as the result of an emotional
breakdown following a prisoner’s suicide. Id. at 7. Never-
theless, the Board found that other than occasional sui-
cidal ideation, social isolation, and some difficulty
adapting to stressful situations, none of his symptoms
corresponded to impairment greater than 50 percent. Id.
at 10-11. As such, the Board held that his occupational
and social impairment most nearly approximated the
“reduced reliability and productivity contemplated by the
assigned rating of 50 percent.” Id. at 10.

Mr. Vazquez-Claudio then appealed to the Veterans
Court, where he argued that the Board had wrongly
denied his claim because he lacked certain symptoms
associated with a 70 percent disability rating, rather than
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evaluating whether the symptoms he actually did present
have caused deficiencies in “most areas,” such as work,
school, family relations, judgment, thinking, or mood.
Veterans Court Op. at 3. The Veterans Court disagreed,
stating that “[t]he issue before the Board was not how
many ‘areas’ Mr. Vazquez-Claudio has demonstrated
deficiencies in but, rather, ‘the frequency, severity, and
duration of the psychiatric symptoms, the length of remis-
sions, and Mr. Vazquez-Claudio’s capacity for adjustment
during periods of remission.” Id. (citing
38 C.F.R. § 4.126(a)). Accordingly, the Veterans Court
affirmed the Board’s denial of a 70 percent disability
rating.

II

In the present appeal, Mr. Vazquez-Claudio attacks
both the Board’s decision and the Veterans Court’s affir-
mance as inconsistent with the controlling regulation. In
particular, he argues that because 38 C.F.R. § 4.130
states that PTSD is 70 percent disabling if it causes
“[o]ccupational and social impairment, with deficiencies in
most areas, such as work, school, family relations, judg-
ment, thinking, or mood,” a veteran should be entitled to
a 70 percent rating if his symptoms cause impairment in
“most” of those areas, regardless of what his symptoms
actually are. He further believes that, if the Board had
applied this interpretation, it would have granted him a
70 percent disability rating because his symptoms have
caused impairment in at least five of the six “areas”
recited in the regulation.

The government contends that we lack jurisdiction to
consider this question under 38 U.S.C.§ 7292(d)(2),
alleging that Mr. Vazquez-Claudio merely seeks review of
the VA’s application of the regulation to the facts in his
case. We disagree. As discussed below, Mr. Vazquez-
Claudio’s appeal raises two separate questions of regula-
tory interpretation, and we review these questions de
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novo. 38 U.S.C. § 7292; Hodge v. West, 155 F.3d 1356,
1359 (Fed. Cir. 1998) (The “proper interpretation of a
regulation” is a “purely legal question”).

A

The first regulatory interpretation issue raised by this
appeal is whether a 70 percent disability rating is re-
stricted by its associated list of symptoms. The dispute
arises because the list of symptoms at the 70 percent level
1s preceded by “such as,” and is therefore non-exhaustive.
The question is whether this permits a veteran to rely
upon any and all symptoms he may have, rather than
symptoms of like kind to those listed in the regulation, as
evidence of impairment at the 70 percent level.

The particular facts of Mr. Vazquez-Claudio’s case 1il-
luminate the problem. His symptoms are generally less
severe than those associated with a 70 percent rating, but
are severe enough to at least mildly impair his work,
family relations, judgment, thinking, and mood. There-
fore, his claim for increased benefits certainly fails if the
rating determination hinges upon the existence or ab-
sence of certain symptoms, but may succeed if the symp-
toms are secondary to a finding of impairment in “most” of
the listed “areas.”

In construing regulatory language, we must read the
disputed language in the context of the entire regulation
as well as other related regulatory sections in order to
determine the language’s plain meaning. Lengerich v.
Dep’t of Interior, 454 F.3d 1367, 1370 (Fed. Cir. 2006)
(citing Reflectone, Inc. v. Dalton, 60 F.3d 1572, 1577-78
(Fed. Cir. 1995) (en banc)). We therefore consider the
narrow definition of a 70 percent disability in the context
of the General Rating Formula’s broader regulatory
structure.

The General Rating Formula outlines six disability
levels from zero to 100 percent, each defined using a
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similar format. For instance, all five of the non-zero
disability ratings in the General Rating Formula require
some degree of occupational and social impairment.2 All
non-zero disability levels are also associated with objec-
tively-observable symptomatology, and the veteran’s
impairment must be “due to” those symptoms. Finally,
and most importantly for this case, as the ratings increase
from 10 to 100 percent, the associated symptoms become
noticeably more severe.

For example, at the low end, PTSD is 10 percent disa-
bling if it causes impairment due to symptoms so “mild or
transient” that they can be controlled with medication, or
that only appear during periods of significant stress.
38 C.F.R. § 4.130. At the high end, PTSD is 100 percent
disabling if it causes “total occupational and social im-
pairment” due to extremely severe symptoms such as
persistent hallucinations, an inability to maintain mini-
mal personal hygiene, or gross speech and thought im-
pairment. Id.

2 A zero percent disability rating applies when
PTSD has been diagnosed, but it does not interfere with
social or occupational functioning. 38 C.F.R. § 4.130. A
10 percent disability exists when “mild or transient
symptoms” or “symptoms controlled by continuous medi-
cation” contribute to some “occupational and social im-
pairment.” Id. A 30 percent disability is defined by
“[o]ccupational and social impairment with occasional
decrease in work efficiency and intermittent periods of
inability to perform occupational tasks,” whereas a 50
disability is defined by “[o]ccupational and social impair-
ment with reduced reliability and productivity. ...” Id. A
70 percent disability causes impairment in “most areas” of
occupational and social functioning, and a 100 percent
disability causes “total” impairment. Id.
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The intermediate disability levels are also distin-
guished from one another by the frequency, severity, and
duration of their associated symptoms. For instance, if a
veteran suffers panic attacks “weekly or less often,” this
indicates 30 percent disability. Id. If those panic attacks
occur “more than once a week,” this indicates a 50 percent
disability. Id. If the panic reaches “near-continuous”
levels, then the veteran may be 70 percent impaired. Id.
By the same token, mild memory loss (such as forgetting
names or recent events) indicates a 30 percent disability,
whereas more severe memory loss (such as the inability to
retain all but the most highly-learned material) indicates
50 percent disability, and forgetting one’s own name
indicates a 100 percent disability. Id.

In fact, most of the General Rating Formula is dedi-
cated to associating certain symptoms with certain disa-
bility ratings, and to this end, the regulation’s plain
language highlights its symptom-driven nature. Mr.
Vazquez-Claudio’s proposed interpretation, meanwhile,
would nullify this clear structure by reading relevant
symptomatology almost entirely out of the regulation at
the 70 percent level. Under his construction, a veteran
whose symptoms correspond exactly to a 30 percent
disability could attain a 70 percent rating simply by
demonstrating that those symptoms have adversely
impacted his work, school, family relations, judgment,
thinking, and mood. This interpretation runs contrary to
the regulation’s plain language.

This understanding is reinforced by 38 C.F.R. § 4.126,
a companion section specifically referenced in the preface
to § 4.130. See 38 C.F.R. § 4.130; Sellers v. Principi, 372
F.3d 1318, 1326 (Fed. Cir. 2004) (identifying
38 C.F.R. §§ 4.125-4.130 as the implementing regulations
for mental disorders). Section 4.126(a) states that
“[wlhen evaluating a mental disorder, the rating agency
shall consider the frequency, severity, and duration of
psychiatric symptoms, the length of remissions, and the
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veteran’s capacity for adjustment during periods of remis-
sion.” Reading §§ 4.126 and 4.130 together, it is evident
that the “frequency, severity, and duration” of a veteran’s
symptoms must play an important role in determining his
disability level.

The regulatory history of section § 4.130 further sup-
ports this analysis. When the VA first proposed the
current version of the regulations in 1995, its stated
intent was to replace a system that relied in part upon
subjective determinations with one that “rel[ies] on specif-
ic signs and symptoms.” 60 Fed. Reg. 54,825, 54,826 (Oct.
26, 1995) (notice of proposed rulemaking). The VA reiter-
ated this intent when it announced the final rule, saying
that “[iln essence, we have restructured the evaluation
criteria so that it is the severity of the effects of the symp-
toms as described by the examiner that determines the
rating.” 61 Fed. Reg. 52,695, 52,696-97 (Oct. 8, 1996)
(final rule notice). The VA thus intended the General
Rating Formula to provide a regulatory framework for
placing veterans on the disability spectrum based upon
their objectively observable symptoms.

In view of the regulation’s plain language, companion
sections, and history, we reject Mr. Vazquez-Claudio’s
regulatory construction, which would render sympto-
matology a secondary consideration at the 70 percent
level. We hold instead that a veteran may only qualify for
a given disability rating under § 4.130 by demonstrating
the particular symptoms associated with that percentage,
or others of similar severity, frequency, and duration.

B

The second regulatory interpretation question pre-
sented by this appeal is whether the fact-finder must
make findings regarding the veteran’s occupational and
social impairment in “most areas” when evaluating enti-
tlement to a 70 percent disability rating.
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When the Veterans Court considered this question be-
low, it resolved that “[t]he issue before the Board was not
how many ‘areas’ Mr. Vazquez-Claudio has demonstrated
deficiencies in but, rather, ‘the frequency, severity, and
duration of the psychiatric symptoms, the length of remis-
sions, and Mr. Vazquez-Claudio’s capacity for adjustment
during periods of remission.” Veterans Court Op. at 3
(citing § 4.126(a)). Mr. Vazquez-Claudio disagrees with
this articulation of the law. He believes that under the
plain language of § 4.130, the “areas” of his impairment
were clearly at issue before the Board, and were in fact
the ultimate issue. Accordingly, he faults the Veterans
Court for making an erroneous legal statement, and also
the Board for failing to find which “areas” were relevant
to his case and whether he was impaired in “most” of
those areas.

For the reasons outlined in the previous section, the
Veterans Court was correct insofar as it held that symp-
tomatology should be the fact-finder’s primary focus when
deciding entitlement to a given disability rating. Howev-
er, in the context of a 70 percent rating, § 4.130 requires
not only the presence of certain symptoms but also that
those symptoms have caused occupational and social
impairment in most of the referenced areas. Therefore, to
the extent that the Veterans Court implied that the listed
“areas” were irrelevant to the 70 percent disability deter-
mination, this was error. Although the veteran’s symp-
tomatology i1s the primary consideration, the regulation
also requires an ultimate factual conclusion as to the
veteran’s level of impairment in “most areas.”

This misstatement of the law may be harmless error if
the Board correctly applied § 4.130. See Menegassi v.
Shinseki, 638 F.3d 1379, 1382-83 (Fed. Cir. 2011). We
therefore consider whether the Board’s findings support a
denial of benefits under the proper regulatory construc-
tion.
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Regarding symptomatology, the Board made the un-
disputed finding that Mr. Vazquez-Claudio exhibited few
symptoms of like kind to those associated with a 70
percent disability, apart from occasional suicidal ideation,
social isolation, and some difficulty adapting to stressful
situations. Board Op. at 10.

The Board also made findings as to how those symp-
toms impacted the occupational and social “areas” listed
in the regulation. For instance, the Board found that Mr.
Vazquez-Claudio’s symptoms had not negatively impacted
his relationships with his wife, four children, and friends,
and thus found that “it cannot be said that he is unable to
establish and maintain effective relationships.”  Id.
Furthermore, despite noting that he had “experienced
some emotional and mental health difficulties during his
last job as a police officer,” the VA examiners had only
described his work impairment as “moderate,” “de-
creased,” or “marked.” Id.

Based upon those and other findings, the Board ulti-
mately concluded that the evidence was “not consistent
with occupational and social impairment with deficiencies
In most areas, such as work, school, family relations,
judgment, thinking or mood, which would warrant a 70
percent rating.” Board Op. at 10. Although we
acknowledge that the Board might have elaborated in
more detail why Mr. Vazquez-Claudio had not suffered
impairment in certain of the referenced areas, we cannot
say that it failed to make the necessary findings to sup-
port its conclusion that Mr. Vazquez-Claudio’s symptoms
were not indicative of occupational and social impairment
with deficiencies in most areas to which the 70 percent
disability requirement refers.

In sum, to the extent the Veterans Court’s opinion
could be read to state that “deficiencies in most areas” is
irrelevant to assessment of entitlement to a 70 percent
disability rating, we agree with Mr. Vazquez-Claudio that
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such an interpretation misreads the regulation. Entitle-
ment to a 70 percent disability rating requires sufficient
symptoms of the kind listed in the 70 percent require-
ments, or others of similar severity, frequency or dura-
tion, that cause occupational and social impairment with
deficiencies in most areas such as those enumerated in
the regulation. The 70 percent disability rating regula-
tion contemplates initial assessment of the symptoms
displayed by the veteran, and if they are of the kind
enumerated in the regulation, an assessment of whether
those symptoms result in occupational and social impair-
ment with deficiencies in most areas. In this case, the
Board did not ignore the issue of whether Mr. Vazquez-
Claudio’s symptoms qualified under the 70 percent rating
requirements (most of his symptoms did not), nor did it
fail to consider the level of impairment those symptoms
caused in the relevant areas. Therefore, because the
Board correctly applied the 70 percent rating regulation,
the misreading of the regulation by the Veterans Court is
harmless error, and we affirm.

CONCLUSION

For the reasons set forth above, we affirm the Veter-
ans Court’s decision that Mr. Vazquez-Claudio is entitled
to a disability rating no greater than 50 percent.

AFFIRMED
CosTS

No costs.



