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Before LOURIE, SCHALL, and MOORE, Circuit Judges. 
MOORE, Circuit Judge. 

Appellants, a putative class of over 300 former sailors, 
appeal from the United States Court of Federal Claims’ 
dismissal of their challenges to the Navy’s implementa-
tion of an Enlisted Retention Board (ERB) that resulted 
in their honorable discharges.  We affirm. 

BACKGROUND 
In a March 2011 memorandum to the Deputy Secre-

tary of Defense, the Secretary of the Navy explained that 
the Navy would be “challenged to reduce enlisted man-
ning to meet future planned end strength controls due to 
record high retention in the current economic environ-
ment.”  J.A. 1000.  To address these concerns about 
overmanning and to “optimize the quality” of the Navy, 
the Secretary initiated an ERB to identify approximately 
3,000 sailors for separation.  Id.  The Navy notified all 
personnel that the ERB was being convened, outlined a 
timeline of the ERB process, and identified the particular 
pay grades and overmanned job ratings (i.e., particular 
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occupational classifications or specialties) that would be 
subject to review by the ERB.  The Navy notified the 
sailors that if their job rating was overmanned, and thus 
slated for ERB review, they could apply for conversion to 
an undermanned rating that would not be subject to ERB 
review, as a contingency in case they were selected to be 
discharged.  The Navy also published the quotas for each 
of the overmanned ratings that would be subject to the 
ERB.  The Navy claimed that these measures were meant 
to give the sailors a clear picture of the competition 
among the different ratings and to enable them to make 
informed decisions about their careers.  The ERB selected 
2,946 sailors, including Appellants, for separation.  In due 
course, Appellants were honorably discharged from the 
Navy. 

Appellants filed suit in the Court of Federal Claims, 
seeking back pay and challenging the action of the ERB 
on several grounds.  They challenged the merits of the 
Navy’s decision to convene the ERB in general and its 
decision to discharge Appellants in particular.  Appellants 
also made procedural challenges to the ERB, contending 
that the ERB violated due process and other statutory 
and regulatory requirements.  Finally, Appellants filed a 
motion to disqualify the Court of Federal Claims judge 
and a motion to supplement the administrative record.  
The government filed a motion to dismiss Appellants’ 
complaint, or, in the alternative, for judgment on the 
administrative record.  The Court of Federal Claims 
granted the government’s motion.  It dismissed Appel-
lants’ merit-based claims as being nonjusticiable, denied 
Appellants’ remaining claims on the administrative 
record, and denied both of Appellants’ motions.  Anderson 
v. United States, 111 Fed. Cl. 572 (2013); Anderson v. 
United States, No. 12-486 C (Fed. Cl. Feb. 5, 2013), ECF 
No. 38 (Recusal Order).  This appeal followed.  We have 
jurisdiction under 28 U.S.C. § 1295(a)(3). 
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DISCUSSION 
I.  Appellants’ Merit-Based Challenges to the ERB 
The Court of Federal Claims determined that Appel-

lants’ merit-based challenges—that the ERB should not 
have been convened and that Appellants should not have 
been discharged—were nonjusticiable.  Anderson, 111 
Fed. Cl. at 582–83.  It noted that “[a] challenge to the 
merits of a discharge alleged to be wrongful is a nonjusti-
ciable controversy under binding precedent . . . .”  Id. at 
583 (citing Sargisson v. United States, 913 F.2d 918, 922 
(Fed. Cir. 1990)).  It further explained that courts cannot 
interfere in the military’s power to manage its active-duty 
workforce.  Id. (citing Murphy v. United States, 993 F.2d 
871, 874 (Fed. Cir. 1993)).  We review this determination 
of nonjusticiability de novo.  Adkins v. United States, 68 
F.3d 1317, 1322 (Fed. Cir. 1995).   

We agree that Appellants’ merit-based challenges are 
nonjusticiable.  The merits of a military staffing decision 
are committed “wholly to the discretion of the military.”  
Adkins, 68 F.3d at 1322–23; see Murphy, 993 F.2d at 874 
(“[T]he merits of the Air Force’s decision to release [the 
plaintiff] from active duty [as part of reduction-in-force 
efforts] are beyond judicial reach”); Sargisson, 913 F.2d at 
922 (holding that plaintiff’s challenge to the Air Force’s 
decision to release him was nonjusticiable because there 
were no standards that the court could apply to review 
the decision).  These precedents, which Appellants do not 
address, foreclose judicial review of the Navy’s decision to 
institute the ERB and to discharge Appellants.  The Navy 
has wide discretion to manage its workforce, and its 
decisions to institute the ERB and honorably discharge its 
sailors are “unquestionably beyond the competence of the 
judiciary to review.”  Adkins, 68 F.3d at 1322–23.  We 
affirm the Court of Federal Claims’ dismissal of Appel-
lants’ merit-based claims. 
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II.  Appellants’ Procedural Challenges to the ERB 
The Court of Federal Claims also considered and re-

jected Appellants’ multiple procedural challenges, grant-
ing judgment on the administrative record in favor of the 
government.  Anderson, 111 Fed. Cl. at 585–91.  In par-
ticular, the court determined that the Navy’s implementa-
tion of the ERB did not exceed its statutory authority, 
ignore the required procedural regulations, or violate 
minimum concepts of basic fairness.  Id.   

We review a judgment on the administrative record 
without deference.  Barnes v. United States, 200 F.3d 
1369, 1372 (Fed. Cir. 2000).  Unlike merit-based challeng-
es, procedural challenges to military decisions may be 
justiciable, particularly if statutes or regulations govern 
the decision.  Adkins, 68 F.3d at 1323.  As discussed 
below, we agree with the Court of Federal Claims’ thor-
ough and well-reasoned opinion granting judgment on the 
administrative record.   

A. Statutory Authority 
Appellants argue that the ERB violated 10 U.S.C. 

§ 1169, which provides that “[n]o regular enlisted member 
of an armed force may be discharged before his term of 
service expires, except . . . as prescribed by the Secretary 
concerned.”  10 U.S.C. § 1169.  Appellants contend that 
“no cause was prescribed by the Secretary for discharge of 
the Plaintiffs . . . .”  Appellants’ Br. at 6–7.  We disagree.  
The ERB complied with § 1169.  The ERB was properly 
prescribed by the Secretary of the Navy in his March 2011 
memorandum.  J.A. 1000.  Even if § 1169 were to require 
the Secretary to prescribe “cause” for Appellants’ dis-
charge, as Appellants suggest, the Secretary did so.  He 
provided two reasons for instituting the ERB that result-
ed in Appellants’ discharge—to reduce overmanning and 
“optimize the quality” of the Navy.  J.A. 1000.  We affirm 
the Court of Federal Claims’ rejection of this procedural 
challenge.   
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B. Procedural Regulations 
Appellants argue that the ERB violated Department 

of Defense (DoD) regulations and the Navy’s own notifica-
tion procedures by failing to provide Appellants proper 
notice or an opportunity for a hearing at the time of their 
discharges.  Appellants assert that they were entitled to 
hearings because DoD regulations entitle a sailor with 
more than six years of service (which each Appellant has) 
to a hearing prior to being involuntarily discharged.  
Appellants’ Br. at 23 (citing Department of Defense 
Instruction (DoDI) 1332.14, Enlisted Administrative 
Separations (Aug. 28, 2008)).  They contend that the 
record is devoid of any evidence of an Appellant receiving 
notice and a hearing in compliance with the regulations.  
They argue that at least one Appellant requested and was 
denied a hearing.  Appellants further assert that the 
Navy’s notification procedures require written notice of 
separation and the type, basis, and effects of the separa-
tion and that no such notice was provided.  Appellants’ 
Br. at 24–25 (citing United States Navy, Military Person-
nel Manual (MILPERSMAN) 1910-010, Administrative 
Separation Policy and General Information (Sept. 20, 
2011)).    

We conclude that the ERB did not violate DoD regula-
tions.  Those regulations authorize early separation of 
personnel under a program established by the Secretary.  
DoDI 1332.14 Encl. 3, (2)(a)(2).  The Secretary established 
such a program in his March 2011 memorandum.  J.A. 
1000 (Secretary initiated ERB under DoDI 1332.14 Encl. 
3, (2)(a)(2)).   

DoD regulations did not grant the Appellants a right 
to a hearing prior to their separation.  The regulations do 
provide the right to a hearing in some instances, but they 
make clear that the right to a hearing only exists if the 
specific reason for separation explicitly requires it.  DoDI 
1332.14 Encl. 5, (1)(a).  The reason for separation in this 
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case, early separation under a program authorized by the 
Secretary, does not incorporate the right to a hearing.  
DoDI 1332.14 Encl. 3, (2)(a)(2).  Nor do DoD regulations 
entitle a sailor with more than six years of service to a 
hearing if he is involuntarily discharged.  The regulations 
Appellants cite only state that, in certain instances, a 
service member with more than six years of experience 
may request a hearing.  They do not create a right to the 
hearing itself.  DoDI 1332.14 Encl. 5, (2)(a)(7), 3(a)(6).   

The ERB also did not violate the Navy’s notification 
procedures.  The Court of Federal Claims correctly con-
cluded that MILPERSMAN does not provide Appellants 
with any additional substantive rights.  Anderson, 111 
Fed. Cl. at 588.  By MILPERSMAN’s own terms, its notice 
requirement to the enlisted sailors “is a command respon-
sibility, not a procedural entitlement.  Failure on the part 
of the member to receive or to understand such explana-
tion is not a bar to separation . . . .”  MILPERSMAN 1910-
010(5)(c).  We affirm the Court of Federal Claims deter-
mination that the ERB did not violate the applicable 
procedural regulations.   

C. Minimum Concepts of Basic Fairness 
Appellants allege that the ERB violates minimum 

concepts of basic fairness.  Appellants assert that the 
ERB violates due process because Appellants were not 
told why they were discharged, e.g., for quota, perfor-
mance, or other reasons.  Appellants also argue that the 
ERB violates the Equal Protection Clause of the Constitu-
tion.  They contend that the real reason for the ERB was 
to allow the Navy to fire sailors nearing early retirement.   

The Court of Federal Claims thoroughly analyzed Ap-
pellants’ arguments in this regard, and we agree with its 
conclusion.  Anderson, 111 Fed. Cl. at 588–91.  Appel-
lants’ honorable discharges resulting from the ERB, to 
which no stigma attached, do not implicate a liberty or 
property interest sufficient to invoke due process rights to 
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notice and a hearing.  Keef v. United States, 185 Ct. Cl. 
454, 468 (1968) (holding that an honorable discharge for 
the convenience of the government in compliance with 
regulations and without stigma attached does not require 
notice or hearing).  Moreover, the ERB was conducted in 
accordance with minimum concepts of basic fairness.  In 
particular, the Navy informed all sailors of the institu-
tion, schedule, and criteria for the ERB; provided a list of 
overmanned ratings; and allowed sailors in overmanned 
ratings to apply for conversion to other ratings.   

Finally, we agree with the Court of Federal Claims 
determination that the ERB does not run afoul of the 
Equal Protection Clause.  Appellants have not shown that 
their equal protection claim is founded on discrimination 
against a suspect class or that the ERB fails to comport 
with rational basis review.   

III.  Motion to Recuse 
Appellants filed a motion seeking recusal of the judge 

based on her former employment at the Department of 
Justice from 1976 to 1987 and as an attorney for the Navy 
from 1987 to 1996.  The judge denied the motion, deter-
mining that her prior employment did not create a rea-
sonable basis for questioning her impartiality.  Recusal 
Order at 2–4.  We review this decision for an abuse of 
discretion.  Shell Oil Co. v. United States, 672 F.3d 1283, 
1288 (Fed. Cir. 2012).  

Appellants assert that the judge’s prior employment 
creates an appearance of impropriety because the Appel-
lants doubt her impartiality.  The federal recusal statute 
requires recusal “in any proceeding in which [the judge’s] 
impartiality might reasonably be questioned.”  28 U.S.C. 
§ 455(a).  This is an objective test that mandates recusal 
“when a reasonable person, knowing all the facts, would 
question the judge’s impartiality.”  Hewlett-Packard Co. v. 
Bausch & Lomb, Inc., 882 F.2d 1556, 1568 (Fed. Cir. 
1989).  Appellants’ subjective beliefs about the judge’s 
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impartiality are irrelevant.  The judge’s prior work for the 
Department of Justice and the Navy over seventeen years 
ago does not raise a reasonable question as to her impar-
tiality.  A “mere prior association [does not] form a rea-
sonable basis for questioning a judge’s impartiality.”  
Maier v. Orr, 758 F.2d 1578, 1583 (Fed. Cir. 1985) (judge’s 
military service nine years prior to the appeal, without 
any financial connection to this case, did not require 
recusal).  We affirm the Court of Federal Claims’ denial of 
Appellants’ recusal motion. 

IV.  Motion to Supplement the Administrative Record 
The Court of Federal Claims denied Appellants’ mo-

tion to supplement the record with four additional docu-
ments: three Navy Times articles discussing recruitment, 
enlistment, and workforce reduction activities and an e-
mail chain containing quotas for various job ratings.  The 
court determined that these documents were relevant 
only to Appellants’ nonjusticiable merit-based claims, but 
not necessary for an effective judicial review of Appel-
lants’ justiciable procedural claims.  Anderson, 111 Fed. 
Cl. at 578–79.  It thus determined that our precedent 
compelled denial of Appellants’ motion.  Id. (citing Axiom 
Res. Mgmt., Inc. v. United States, 564 F.3d 1374, 1380 
(Fed. Cir. 2009)).  We review this decision for an abuse of 
discretion.  Axiom, 564 F.3d at 1378.   

We hold that the Court of Federal Claims did not 
abuse its discretion.  Appellants argue that the four 
documents provide additional evidence that the Navy was 
not overmanned at the time the ERB was initiated.  
Appellants’ Br. 12–16.  They contend that this supports 
their arguments that the ERB should not have been 
initiated and that Appellants should not have been dis-
charged.  Id.  We agree that the four documents are only 
relevant to Appellants’ nonjusticiable merit-based chal-
lenges, and hold that the court did not abuse its discretion 
by denying Appellants’ motion to supplement.  See Axiom, 
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564 F.3d at 1380 (“[S]upplementation of the record should 
be limited to cases in which the omission of extra-record 
evidence precludes effective judicial review.”) (quotations 
omitted).  We thus affirm the Court of Federal Claims 
decision denying Appellants’ motion to supplement the 
record.     

CONCLUSION 
We have considered the remainder of Appellants’ ar-

guments but do not find them persuasive.  For the forego-
ing reasons, we affirm the Court of Federal Claims 
decision. 

AFFIRMED 


