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______________________ 
 

Before DYK, TARANTO, and HUGHES, Circuit Judges. 
PER CURIAM.  

Herman C. Eskridge seeks review of the final decision 
of the Court of Appeals for Veterans Claims dismissing 
his appeal as untimely.  Because Mr. Eskridge has only 
challenged the Veterans Court’s factual decision that his 
appeal was untimely, we lack jurisdiction and must 
dismiss the appeal.    

I 
On November 4, 2015, the Board of Veterans’ Appeals 

denied Mr. Eskridge’s request for service-connected 
disability compensation.  On March 28, 2016, 145 days 
later, the Board received Mr. Eskridge’s motion for recon-
sideration, which it denied on July 18, 2016.  On July 29, 
2016, 268 days after the Board issued its merits decision, 
Mr. Eskridge mailed a Notice of Appeal to the Veterans 
Court.   

On September 28, 2016, the Secretary of Veterans Af-
fairs filed a motion to dismiss the appeal as untimely 
arguing that Mr. Eskridge failed to mail his appeal within 
120 days required by statute.  On November 1, 2016, the 
Veterans Court issued a show cause order to Mr. Eskridge 
directing him to explain, within 20 days, why the court 
should not dismiss his appeal as untimely.  Mr. Eskridge 
did not respond to the show cause order and therefore the 
Veterans Court dismissed his appeal as untimely.  
Mr. Eskridge appeals.  

II 
We have jurisdiction to review the validity of a deci-

sion of the Veterans Court to decide “any challenge to the 
validity of any statute or regulation or any interpretation 
thereof brought under this section, and to interpret con-
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stitutional and statutory provisions, to the extent pre-
sented and necessary to a decision.”  38 U.S.C. § 7292(c). 
Absent a constitutional issue, this court may not review 
challenges to factual determinations or challenges to the 
application of a law or regulation to facts.  Id. 
§ 7292(d)(2). 

Here, Mr. Eskridge appeals solely on the basis that 
the Veterans Court “erroneously ruled” that he missed the 
filing deadline.  App. Br. at 1.  Whether an appeal is 
timely filed is a factual determination that this court may 
not review.  See Hinojosa v. Shinseki, 524 F. App’x. 718, 
720 (Fed. Cir. 2013) (“[T]he Veterans Court’s finding that 
[a veteran] missed the 120–day deadline . . . is a case-
specific factual matter raising no constitutional issue and 
hence not within our jurisdiction to review.”).  Therefore, 
we must dismiss the appeal for lack of jurisdiction.  

DISMISSED 
No costs.   


