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Before DYK, TARANTO, and CHEN, Circuit Judges.
DYK, Circuit Judge.

Papst Licensing GmbH & Co. KG (“Papst”) appeals
from three decisions of the Patent Trial and Appeal Board
(“Board”) invalidating certain claims of U.S. Patent No.
6,470,399 (“the 399 patent”). In IPR2017-00714, the
Board held that claims 1-3, 5, 6, 11, 14, and 15 of the 399
patent were unpatentable for obviousness over U.S. Patent
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5,758,081 (“Aytac”) in combination with other prior art.! In
IPR2016-01839 and IPR2016-01864, the Board held that
subsets of those claims were also unpatentable over differ-
ent prior art references. Because the ’399 patent is expired,
the Board construed the claims under the standard set
forth in Phillips v. AWH Corp., 415 F.3d 1303 (Fed. Cir.
2005) (en banc).

The ’399 patent is generally directed towards methods
and systems for communication between a host computer
and an input/output data device. Claim 1 is illustrative:

1. An interface device for communication between
a host device, which comprises drivers for in-
put/output devices customary in a host device and
a multi-purpose interface, and a data transmit/re-
ceive device, the data transmit/receive device being
arranged for providing analog data, comprising:

a processor;
a memory;

a first connecting device for interfacing the
host device with the interface device via the
multi-purpose interface of the host device;
and

a second connecting device for interfacing
the interface device with the data trans-
mit/receive device, the second connecting
device including a sampling circuit for sam-
pling the analog data provided by the data
transmit/receive device and an analog-to-
digital converter for converting data

1 JPR2017-01808 1s substantively identical to
IPR2017-00714 and was joined with IPR2017-00714 before
the Board’s final decision. We therefore treat them as a
single IPR identified as IPR2017-00714.
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sampled by the sampling circuit into digital
data,

wherein the interface device is configured
by the processor and the memory to include
a first command interpreter and a second
command interpreter,

wherein the first command interpreter is
configured in such a way that the command
interpreter, when recelving an Inquiry
from the host device as to a type of a device
attached to the multi-purpose interface of
the host device, sends a signal, regardless
of the type of the data transmit/receive de-
vice attached to the second connecting de-
vice of the interface device, to the host
device which signals to the host device that
1t 1s an input/output device customary in a
host device [the “inquiry and response” lim-
itation], whereupon the host device com-
municates with the interface device by
means of the driver for the input/output de-
vice customary in a host device [the “cus-
tomary driver” limitation], and

wherein the second command interpreter is
configured to interpret a data request com-
mand from the host device to the type of in-
put/output device signaled by the first
command interpreter as a data transfer
command for initiating a transfer of the
digital data to the host device.

399 patent, col. 121. 42—col. 13 1. 13 (emphasis added). We
previously construed several terms of the 399 patent in In
re Papst Licensing Digital Camera Patent Litigation, 778
F.3d 1255 (Fed. Cir. 2015), an appeal from district court
litigation.
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Papst raises two main arguments for setting aside the
Board’s decision in IPR2017-00714. First, Papst argues
that the Board lacked substantial evidence for its conclu-
sion that the prior art teaches the “inquiry and response”
limitation. We conclude that Papst waived the argument
that the prior art did not teach the “inquiry and response”
limitation because it did not raise the argument below at
any time. See Novartis AG v. Torrent Pharm. Ltd., 853
F.3d 1316, 1329 (Fed. Cir. 2017).

Second, Papst argues that the Board lacked substan-
tial evidence for its conclusion that Aytac teaches the “cus-
tomary driver” limitation, which requires communication
between the host device and interface device by means of a
driver associated with a customary device. We disagree.
Papst does not dispute that Aytac teaches using ASPI driv-
ers in the communication between the host PC and the in-
terface device, nor does it dispute that ASPI drivers qualify
as “customary” drivers. Papst also does not contest the
Board’s construction of this limitation, which clarified that
the limitation does not “require[] a/l communication be-
tween the host device and interface device to occur solely
by means of the recited driver” or “prohibit[] the use of any
software other than the recited driver.” J.A. 160. Yet
Papst nonetheless argues that Aytac does not satisfy the
claim limitation because it requires the use of specialized
software in addition to the customary, ASPI driver. This
position is contrary to the claim construction. Substantial
evidence supports the Board’s finding that Aytac discloses
the “customary driver” limitation under the Board’s claim
construction.

We have considered Papst’s remaining arguments but
conclude they lack merit.

Accordingly, the Board did not err in its obviousness
determination, and we affirm the Board’s decision in
IPR2017-00714 that claims 1-3, 5, 6, 11, 14, and 15 of the
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399 patent were unpatentable. Because those claims in-
clude all claims held unpatentable by the Board in
IPR2016-01839 and IPR2016-01864, we dismiss as moot
Papst’s appeals from the decisions in IPR2016-08139 and
IPR2016-01864 and vacate the decisions of the Board.

AFFIRMED-IN-PART, DISMISSED-IN-PART AS
MOOT, VACATED-IN-PART

CosTs

No costs.



