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STOLL, Circuit Judge.

Larry Williams appeals the decision of the United
States Court of Appeals for Veterans Claims, which con-
cluded that the Department of Veterans Affairs complied
with the requirements of 38 C.F.R. § 3.156(b) in a State-
ment of the Case sent to Mr. Williams in 1979. Because
the Veterans Court correctly interpreted § 3.156(b), we af-
firm the Veterans Court’s decision.

BACKGROUND

Mr. Williams served on active duty in the United
States Navy from August 1972 to March 1974. He filed a
claim for compensation for schizophrenia with the VA’s Re-
gional Office (RO) in April 1978. As part of this claim, the
VA received a hospital summary with a diagnosis of “[p]os-
sible schizophrenic reaction.” J.A. 2 (alteration in original)
(quoting J.A. 18). In July 1978, the RO denied service con-
nection for schizophrenia.

This led Mr. Williams to file a Notice of Disagreement
(NOD) in January 1979 with a request that the VA obtain
treatment records concerning his admission “to [the] Lou-
isville [VA Medical Center (VAMC)] on [January 10,
1979].” J.A. 2 (alterations in original) (quoting J.A. 26). In
February 1979, the VA received a copy of a hospital report
showing a diagnosis of “[c]hronic schizophrenia, paranoid
type.” J.A.2 (alteration in original) (quoting J.A. 27).
Later that spring, the VA also received an income-net-
worth-and-employment statement that reported Mr. Wil-
liams had stopped working “due to nerves” and was apply-
ing for Social Security benefits. J.A. 2 (citation omitted).

On June 12, 1979, the RO noted that additional evi-
dence was received after the July 1978 rating decision. The
RO found that the “HR [(hospital report)] is not new [and]
material evid[ence] for the purpose of sc [(service connec-
tion)]. Sufficient disability to permanently prevent this
24 y[ear] old vet[eran] from following substantially gainful
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employment.” J.A. 30. The RO thus confirmed the previ-
ous denial of service connection for schizophrenia in a con-
firmed rating decision (VA Form 21-6789). The confirmed
rating decision was never sent to Mr. Williams.

One day later, on June 13, 1979, the RO issued a State-
ment of the Case that was sent to Mr. Williams. Under the
heading “Summary of Evidence and Adjudication Actions,”
the Statement of the Case lists and describes the alleged
new and material evidence, including the February 20,
1979 hospital report, stating that Mr. Williams “was dis-
charged on February 7, 1979, with final diagnosis of
chronic schizophrenia, paranoid type.” J.A. 35. The State-
ment of the Case also lists the February 1979 statement
that Mr. Williams had stopped working. J.A.35. The
Statement of the Case then goes on to describe the RO’s
June 12, 1979 decision, stating “[i]t was held this date that
no change was warranted in the previous denial of service
connection for schizophrenia and of his claim for non-
service-connected disability pension. This is the first notice
to the veteran of this decision.” J.A. 35. Mr. Williams did
not perfect his appeal to the Board of Veterans’ Appeals.

On June 4, 2009, Mr. Williams submitted a claim to re-
open his previously denied claim for service connection for
schizophrenia. By May 2021, Mr. Williams had received a
100 percent disability rating for service-connected schizo-
phrenia and special monthly compensation (SMC) based on
the need for regular aid and attendance, both with effective
dates of June 4, 2009. The Board denied Mr. Williams an
earlier effective date, which he appealed to the Veterans
Court.

The Veterans Court affirmed the Board’s denial of an
effective date earlier than June 4, 2009. The Veterans
Court considered Mr. Williams’s argument that the Board
should have addressed whether the VA’s failure to send
him a copy of the June 12, 1979 confirmed rating decision
“impacted the finality of the July 1978 rating decision,”



Case: 23-1840 Document: 41 Page: 4 Filed: 03/19/2025

4 WILLIAMS v. COLLINS

specifically under 38 C.F.R. § 3.156(b), because the failure
to send this confirmed rating decision meant that “the VA
failed to provide a determination directly responsive to
Mr. Williams’s new evidence submitted within one year of
the July 1978 Rating Decision.” J.A. 5 (citation omitted).
The Veterans Court determined that, among other things,
Mr. Williams failed (1) to “challenge the Board’s finding
that the June 1979 [Statement of the Case] considered all
the evidence then of record”; (2) to “acknowledge that the
June 1979 [Statement of the Case] denied service connec-
tion based on its express consideration of the January 1979
VA hospital summary confirming a diagnosis of ‘[c]hronic
schizophrenia, paranoid type’ and the February 1979 state-
ment that he stopped working as a result of a nervous con-
dition”; and (3) to “present any argument as to whether the
June 1979 [Statement of the Case] was a determination
that was directly responsive to that evidence, and he there-
fore fail[ed] to demonstrate that the July 1978 rating deci-
sion’s finality could possibly be vitiated under § 3.156(b).”
JA.T.

Mr. Williams appeals. We have jurisdiction under
38 U.S.C. § 7292(c).

DISCUSSION

This appeal concerns whether the Veterans Court
erred in determining that the VA met the requirements of
38 C.F.R. § 3.156(b) when the RO issued a Statement of the
Case in 1979 such that the finality of its 1978 rating deci-
sion was not impacted. If Mr. Williams is correct, and the
VA may not satisfy the requirements of § 3.156(b) by issu-
ing a Statement of the Case, then Mr. Williams contends
his 1978 claim remains pending, and he could be entitled
to an effective date prior to June 4, 2009. On the other
hand, if Mr. Williams’s interpretation of § 3.156(b) is
wrong, then the 1978 claim became final when he failed to
perfect his appeal following receipt of the 1979 Statement
of the Case.
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We review the Veterans Court’s interpretation of a reg-
ulation de mnovo. See 38 U.S.C. § 7292(c); Breland
v. McDonough, 22 F.4th 1347, 1350 (Fed. Cir. 2022). We
start our interpretation analysis with the language of the
regulation at issue:

New and material evidence received prior to the ex-
piration of the appeal period, or prior to the appel-
late decision if a timely appeal has been filed
(including evidence received prior to an appellate
decision and referred to the agency of original ju-
risdiction by the Board of Veterans Appeals with-
out consideration in that decision in accordance
with the provisions of § 20.1304(b)(1) of this chap-
ter), will be considered as having been filed in con-
nection with the claim which was pending at the
beginning of the appeal period.

38 C.F.R. § 3.156(b).! Section 3.156(b) thus “provides that
the VA must treat (1) new and material evidence (2) re-
ceived prior to the end of the appeal period (3) as having
been filed in connection with the claim that was pending at
the beginning of the appeal period.” Pickett v. McDonough,
64 F.4th 1342, 1345 (Fed. Cir. 2023). Nothing in the lan-
guage of the regulation states that the VA cannot satisfy
its § 3.156(b) obligations in a Statement of the Case.

Turning to our pertinent case law, in Bond v. Shinseki,
we held that under § 3.156(b) that “the VA must evaluate
submissions received during the relevant period and

1 The version of this regulation in effect in 1979 was
listed under 38 C.F.R. § 3.156(a) and was later moved to
§ 3.156(b). For purposes of this appeal, the parties and
prior tribunals agree the regulations are substantively
similar and refer to the modern version. See Oral Arg.
at 00:48-1:17, https://oralarguments.cafc.uscourts.gov/de-
fault.aspx?f1=23-1840_11062024.mp3.
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determine whether they contain new evidence relevant to
a pending claim.” 659 F.3d 1362, 1369 (Fed. Cir. 2011).
There, the VA evaluated whether the evidence it received
supported a new claim but failed to consider whether it con-
stituted new and material evidence for a pending claim.
See id. at 1367—68. And “nothing in the record indicate[d]
that the RO or Board” determined whether the evidence
submitted was new and material. Id. at 1368. We ex-
plained that, “[a]bsent any indication in the record that
this analysis occurred, we decline to presume that the VA
considered, but rejected, the possibility that Mr. Bond’s . . .
submission contained new and material evidence relating
to his [pending] claim.” Id.

Similarly, in Beraud v. McDonald, we reaffirmed the
VA’s obligation under § 3.156(b) to “provide a determina-
tion that is directly responsive to the new submission.”
766 F.3d 1402, 1407 (Fed. Cir. 2014). There, the Veterans
Court found that a pending claim became final upon the
VA'’s final denial of an identical claim despite the VA’s fail-
ure to analyze the pending claim under § 3.156(b). Id.
at 1404. We again held that the VA must make a determi-
nation under § 3.156(b), and a pending claim is not final-
ized until the VA makes the required § 3.156(b)
determination. Id. at 1407. We also rejected the govern-
ment’s invitation to presume that the VA considered the
veteran’s submission, as there was “no indication” in the
record that the VA had done so. Id. at 1406-07. We em-
phasized that this is especially so in situations where “the
government asks us to indulge a presumption that the VA
considered records it never obtained.” Id. at 1407.

We elaborated further in Pickett that the VA need not
issue a formal determination citing § 3.156(b), but rather
there must be at least some indication that “the VA deter-
mined whether the submission i1s new and material evi-
dence and, if so, considered such evidence in evaluating the
pending claim.” 64 F.4th at 1347. In Pickett, a veteran was
granted service-connected compensation for post-
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traumatic stress disorder and coronary artery disease
(CAD) effective April 2004, which he appealed, seeking a
higher rating for CAD. Id. at 1343. Within the appeal win-
dow, the veteran filed an application for total disability
based on individual unemployability (TDIU), which is VA
Form 21-8940. Id. When it denied the veteran’s TDIU
claim, the RO: (1) listed the VA Form 21-8940 as evidence
considered; (2) addressed TDIU entitlement due to CAD;
and (3) denied TDIU on the merits. Id. at 1343—44. The
veteran never appealed that decision. Id. at 1344. Later,
when he filed another TDIU claim, the veteran argued that
his 2004 claim was still pending because the RO did not
explicitly state whether VA Form 21-8940 was new and
material evidence to his claim seeking a higher CAD rat-
ing. Id. We disagreed, holding that “an implicit finding”
that a submission is or is not new and material evidence
satisfies § 3.156(b). Id. at 1347.

With this precedent in mind, we hold that the Veterans
Court did not err in determining that the record shows that
the VA complied with § 3.156(b). In our view, nothing pre-
cludes the VA from using a Statement of the Case to
demonstrate that it has fulfilled its obligations under
§ 3.156(b), and the 1979 Statement of the Case meets the
requirements of our case law.

First, as long as “there is some indication that the VA
determined whether the submission is new and material
evidence and, if so, considered such evidence in evaluating
the pending claim,” our case law does not preclude the VA
from meeting this obligation in a Statement of the Case.2

2 Our case law has not clearly delineated whether
there must be some indication in the record or made to the
veteran that the VA has undertaken the required analysis
pursuant to § 3.156(b). Circumstances presented in our
prior cases have not required such parsing of the issue.
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Id. at 1347. Nor does Mr. Williams point to anything in the
regulation or our case law to preclude the VA’s use of a
Statement of the Case to show compliance with § 3.156(b).
And we are not persuaded by his argument that the statu-
tory requirements for a Statement of the Case preclude re-
liance on it to satisfy § 3.156(b). The statute in place at the
relevant time did not preclude Statements of the Case from
containing a § 3.156(b) analysis, and, in fact, sub-require-
ment (C) specified that a Statement of the Case must in-
clude a “decision on [each] issue . .. and a summary of the
reasons therefor,” which implies the opposite—i.e., that a
Statement of the Case could have “some indication” that
the VA performed a §3.156(b) analysis. 38 U.S.C.
§ 4005(d)(1)(C) (1979); see also id. § 4005(d)(1)—(4).

Second, the 1979 Statement of the Case distinguishes
this appeal from Bond and Beraud, where there was no in-
dication anywhere in the record that the VA considered the
additional evidence raised within one year of a claim denial
1n connection with that claim. Here, the 1979 Statement
of the Case lists the new evidence raised after the 1978 de-
nial of Mr. Williams’s claim and then states “that no
change was warranted in the previous denial of service con-
nection for schizophrenia and of his claim.” J.A. 35. There
1s thus “some indication” that the VA considered the evi-
dence submitted, “implicitly” determined whether said ev-
idence was new and material, and considered it as
appropriate in connection with Mr. Williams’s pending
claim. Pickett, 64 F.4th at 1347; Hampton v. McDonough,

While the record here includes the June 12, 1979 confirmed
rating decision, which addressed the alleged new and ma-
terial evidence but was not sent to Mr. Williams, we do not
decide whether the June 12, 1979 rating decision alone
would satisfy § 3.156(b) because we affirm the Veterans
Court’s holding that the June 13, 1979 Statement of the
Case does.
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68 F.4th 1376, 1381 (Fed. Cir. 2023) (finding an implicit de-
termination sufficient).

Accordingly, because the Veterans Court did not mis-
interpret § 3.156(b) when it found the VA satisfied its obli-
gations under that regulation when the RO issued a
Statement of the Case in 1979, we affirm the Veterans
Court’s decision.

CONCLUSION

We have considered Mr. Williams’s remaining argu-
ments and find them unpersuasive. For the foregoing rea-
sons, we affirm the Veterans Court’s decision denying
Mr. Williams’s appeal for an earlier effective date for his
service-connected disability benefits.

AFFIRMED
CosTs

No costs.



