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United States Department of Veterans Affairs, Washing-
ton, DC.

Before PROST, CUNNINGHAM, and STARK, Circuit Judges.
Prosrt, Circuit Judge.

Charles Morgan appeals a final decision of the U.S.
Court of Appeals for Veterans Claims (“Veterans Court”)
finding no clear and unmistakable error (“CUE”) in a 1986
Board of Veterans’ Appeals (“Board”) decision denying ser-
vice connection for his musculoskeletal pain. Morgan v.
McDonough, No. 23-2763, 2024 WL 2795214 (Vet. App.
May 31, 2024) (“Decision”). For the reasons below, we af-
firm in part and dismiss in part.

BACKGROUND

Mr. Morgan served in the U.S. Marine Corps from 1963
to 1967. He received treatment for coccidioidomycosis dur-
ing service with no musculoskeletal complaints noted. No
musculoskeletal abnormalities were noted in his 1968 ex-
amination, either. In 1984, he sought treatment for knee
pain, and the treatment provider noted that Mr. Morgan
had treatment for coccidioidomycosis in 1966 and had sub-
sequently done “well without treatment” until he had a
1982 industrial injury. Decision, 2024 WL 2795214, at *2.
Mr. Morgan filed for service connection for joint pains as
secondary to his service-connected coccidioidomycosis. The
regional office (“RO”) denied his claim and Mr. Morgan ap-
pealed to the Board.

In 1985, Mr. Morgan testified before the Board stating
that his joint pains started about a year after his coccidioi-
domycosis. He also testified that he had joint pains when
he was being treated for coccidioidomycosis and that he
complained of it during service. In 1986, the Board af-
firmed the RO’s denial. The Board found that it was unable
to associate Mr. Morgan’s musculoskeletal pains with his
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service-connected coccidioidomycosis and that his “oint
disorders were not objectively demonstrated during service
or within one year of separation.” Id.

In 2022, Mr. Morgan moved the Board to revise its 1986
decision based on CUE. He alleged that the Board erred in
1ts 1986 decision by failing to find his lay statements suffi-
cient to establish presumptive service connection. He also
argued that the 1986 decision failed to sympathetically
read his claim to determine whether his evidence sup-
ported presumptive service connection. In 2023, the Board
denied his motion, finding no undebatable error in its 1986
decision. The Board found that its 1986 decision consid-
ered both presumptive and secondary service connection.
The Board noted that lay statements can be sufficient “but
not to the exclusion of all other evidence of record.” J.A.
19. It also found that Mr. Morgan provided inconsistent
testimony as to when his joint pain symptoms began and
that his assertions did not automatically entitle him to ser-
vice connection if the other evidence of record suggested
otherwise. Mr. Morgan appealed to the Veterans Court.

The Veterans Court affirmed the Board’s 2023 deci-
sion. The court determined that (1) the Board’s 1986 deci-
sion considered presumptive service connection because it
found that “joint disorders were not objectively demon-
strated during service or within one year of separation,”
Decision, 2024 WL 2795214, at *7 (quoting J.A. 17); and
(2) Mr. Morgan failed to demonstrate that correcting any
alleged flaws “would alter, with absolute clarity, the merits

outcome of that decision, or that any such error was unde-
batable.” Id.

Mr. Morgan timely appealed. Our jurisdiction over ap-
peals from Veterans Court decisions is governed by
38 U.S.C. § 7292.
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DiscuUSssION

The scope of our review in an appeal from a Veterans
Court’s decision i1s limited. We may review a Veterans
Court’s decision on a rule of law or the validity or interpre-
tation of any statue or regulation relied on by the Veterans
Court in making the decision. 38 U.S.C. § 7292(a). Except
with respect to constitutional issues, we “may not review
(A) a challenge to a factual determination, or (B) a chal-
lenge to a law or regulation as applied to the facts of a par-
ticular case.” Id. § 7292(d)(2). “[W]e review the Veterans
Court’s legal determinations de novo.” Blubaugh v.
McDonald, 773 F.3d 1310, 1312 (Fed. Cir. 2014). We “hold
unlawful and set aside any regulation or any interpretation
thereof” that we find to be “(A) arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with
law; (B) contrary to constitutional right, power, privilege,
or immunity; (C) in excess of statutory jurisdiction, author-
ity, or limitations, or in violation of a statutory right; or
(D) without observance of procedure required by law.”
38 U.S.C. § 7292(d)(1).

On appeal, Mr. Morgan raises two main arguments.
First, he argues that the Veterans Court erred in applying
an undebatable error standard instead of a sympathetic
reading to his CUE claim. Appellant’s Br. 8; see also Oral
Arg. at 5:37-6:04.1 He contends that a more sympathetic
reading would show that he reasonably raised a claim for
presumptive service connection. Second, he argues that his
lay statements show that his symptoms started within a
year of service and were sufficient to establish presumptive
service connection. We address each argument in turn.

As to the first issue, we see no error in the Veterans
Court’s decision to apply the undebatable-error standard.

1 No. 24-2149, https://www.cafc.uscourts.gov/oral-
arguments/24-2149_01072026.mp3.
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Our cases are clear that CUE requires an undebatable er-
ror. See, e.g., George v. McDonough, 991 F.3d 1227, 1233
(Fed. Cir. 2021) (“CUE must also be an ‘undebatable’ error
that would have ‘manifestly changed the outcome at the
time it was made.” (quoting Willsey v. Peake, 535 F.3d
1368, 1371 (Fed. Cir. 2008))). Indeed, the Veterans Court
determined that the Board’s 1986 decision sympathetically
read his claim by considering both presumptive and sec-
ondary service connection. Decision, 2024 WL 2795214, at
*5, *7. We, thus, affirm the Veterans Court’s decision to
apply the undebatable-error standard. To the extent
Mr. Morgan disagrees with the Veterans Court’s applica-
tion of the undebatable-error standard or the sympathetic
reading of his claim, that is an application of law to the
facts of Mr. Morgan’s case beyond our jurisdiction.

Next, we cannot consider Mr. Morgan’s arguments that
his lay statements were sufficient to establish presumptive
service connection because his arguments challenge under-
lying factual findings beyond our jurisdiction. Specifically,
he argues that his lay statements show that his symptoms
started within a year of service. Appellant’s Br. 15. We
cannot address Mr. Morgan’s arguments without reviewing
factual determinations, which we lack jurisdiction to re-
view. We therefore dismiss Mr. Morgan’s appeal as to
those determinations.

CONCLUSION

We have considered Mr. Morgan’s remaining argu-
ments and find them unpersuasive. For the foregoing rea-
sons we affirm in part and dismiss in part.

AFFIRMED-IN-PART AND DISMISSED-IN-PART
CosTSs

No costs.



