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PROCEEDI NGS

THE REPORTER: Good norning. M nanme
is Sydney Browning; | amthe reporter assigned by
Veritext to take the record of this proceeding. W
are now on the record at 9:34 a. m

This is the deposition of Aaron G
Filler taken in the matter of In Re Conpl ai nt No.
23-90015 on June 20, 2025, at 4250 North Fairfax
Drive, Suite 300, Arlington, Virginia 22203.

I am a notary authorized to take
acknowl edgnents and adm nister oaths in the state of
Vi rginia.

Addi tionally, absent an objection on
the record before the witness is sworn, all parties
and the wi tness understand and agree that any
certified transcript produced fromthe recordi ng of
this proceeding:

- is intended for all uses permtted
under applicabl e procedural and
evidentiary rules and laws in the
sanme manner as a deposition recorded

by stenographic neans; and
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- shall constitute witten stipulation

of such.

At this time will everybody in
attendance please identify yourself for the record,
begi nning with our w tness.

MR. FILLER: Aaron G Filler.

MR. MORRIS: Andrew Morris with New
Civil Liberties Alliance.

MR. DOLIN: Gregory Dolin, New Civil
Li berties Alliance.

MS. NEVI LLE: Maeve Neville, New Civil
Li berties Alliance.

M5. BOONE: Hel en Boone, New Civil
Li berties Alliance.

MR. HARRI NGTON: Chase Harrington for
The Judicial Council Federal Circuit.

MR. PHILBIN. Patrick Philbin also
counsel for The Judicial Council Federal Circuit.

THE REPORTER: Okay. Thank you.
Perfect. Hearing no objection, I wll now swear in
the witness.

Pl ease raise your right hand.
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VHEREUPON,
AARON G. FI LLER,
call ed as a witness and having been first duly sworn
to tell the truth, the whole truth, and nothi ng but
the truth, was exam ned and testified as foll ows:
THE REPORTER: (Okay. Then you are all
set to begin.
EXAM NATI ON

BY MR. PHI LBI N:

Q Good norning. Could you please state your
full name for the record?

A Aaron G Filler.

Q Dr. Filler, my nane is Pat Philbin. [|'m an
attorney for The Judicial Council of the Federal
Circuit, and I'lIl be taking your deposition today.

Have you been deposed before?

A Yes.

Q About how many tines?

A Probabl y about 500.

Q About 500 tinmes?

A Yes.

Q Okay. That's a lot, but I'"mgoing to run
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over sone ground rules just to refresh your menory
just in case. So I'll be asking you questions, and
the court reporter will transcribe the answers. So
it's inportant that you verbally respond to ny
guestions, not with a head nod or an "mm hnm " but
verbally respond. Do you understand that?

A Yes.

Q Your answers will be given under oath,

subject to penalty of perjury, the sane as if you were

testifying in court. Do you understand that?
A Yes.
Q And your testinony may | ater be used as

evidence in this proceeding. Do you understand?
A Yes.
Q Okay. |If at any tine today you don't

under stand one of ny questions, in whole or in part,

pl ease let me know. |If you do, I'll rephrase or
clarify the question. I1f you go ahead and answer, |'m
goi ng to assunme that you understood the question. |Is

that fair?
A Yes.

Q Okay. There will be tines today al so where

Veritext Lega Solutions
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in the mddle of ny question you m ght think you know
what |'m asking, but 1'd ask you to please wait until
| finish my question before you answer, because if
there's crosstalk, the court reporter can't get it
down. Do you understand that?

A Yes.

Q Okay. Simlarly, if any tinme today | start
to ask you a question and you weren't finished with
your answer, please et nme know, and then I'l| stop
and let you finish your answer. Ckay?

A Yes.

Q Fromtime to time, your attorney nay raise
an objection. Unless he instructs you not to answer
after he objects, you can go ahead and answer the
question. Do you understand?

A Yes.

Q Okay. If you need to take a break at any
time during the day, we can take a break. |If there's
a question pending -- like to get the answer to that
question first, and then we can take a break whenever
you want. |Is that okay?

A Yes.

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




N

A W

10
11
12
13
14
15
16
17
18
19
20
21

22

Page 12

Q Okay. |Is there any reason, nental or
physi cal or otherw se, that you would not be able to
give truthful and accurate answers to questions today?

A No reason.

Q Okay. Al right. Dr. Filler, 1'd like to
start with your professional background. \Were did
you go to college and nedi cal school ?

A Uni versity of Chicago.

Q And what year did you graduate from nedi ca

school ?
A Graduat ed from nmedi cal school in 1986.
Q Okay. Did you do a postdoctoral residency?
A Yes.
Q And where was that?

A Based at University of Washington in
Seattle, about -- but about three and a half years in
total were spent in England.

Q Okay. And was that a neurosurgical
resi dency?

A Yes.

Q Okay. Did you do a fell owship?

A | did -- what was it like? Three
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fell owships. One is conplex peripheral nerve surgery.
One is neuroimaging. One is conplex spine surgery.

Q Okay. And where do you practice primarily

t oday?
A So I"'mprimarily in Santa Monica,
California, but | also have an office in Houston,

Texas, and | was just there for a few days.

Q And do you do surgeries in Texas as well?

A No. The surgeries are all done in Santa
Moni ca.

Q Okay. So is the Houston office to see

patients for purposes of scheduling surgeries in
Cal i fornia?

A Well, 1'"m seeing and exam ning and i magi ng,
so -- oh, and I"'m-- and we also do transcrani al
magnetic stim which is brain repair, which is
non-surgical. [It's done by neurosurgeons, so we're
doi ng that both in Texas and in Santa Monica. And I
al so do MRI -gui ded procedures, so |I'mworking inside a
person who's awake while | watch on the scanner, and
we do that in Dallas and in Santa Mni ca.

Q Okay. Have you ever been suspended from
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menmbership in a professional organization?

A No.

Q Have you ever been suspended fromthe
practice of medicine?

A No.

Q Ever had your privileges at a hospital
suspended or revoked?

A No.

Q Have you ever been under disciplinary
i nvestigation by any professional body, |ike a
i censi ng board?

A No.

Q Have you ever been a plaintiff in a civil
action?

A Yes.

Q Okay. \What were those circunstances?

A One was a, you know, neighbor dispute about
buil ding -- you know, we got approved building permt.

The opposite nei ghbor was architect, and they raised

opposition to this, so that was what that was about
Q Okay. Any other cases?

A There have been sone, |ike, |andlord
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di sputes. Sometinmes, under -- under ny practice
identity, there would be sone paynment disputes.
Q That went to litigation?

A Well, there -- there would typically be.

Sometines it would be small clains actions. | had a
manager that liked to do small clains action nmany
years ago, so we -- that -- we haven't done any of

that for nore than 20 years.

Q Okay. | think you've been involved in sone
patent infringement cases. |Is that right?
A Yes. We have extensive, extensive patent

litigation done, you know, across the country over
nore than ten years with the defendants being Sienens,
GE Philips, Hitachi [ph], Toshi ba, Medtronic, and
numbers of universities and other specialty centers
with regard to this principal patent 5560360.

Q And is that |itigation ongoing?

A There's no nore patent infringenment
litigation, 'cause the patent was, you know, filed
1992, 1993 for the file -- formal filing, so that --
that was granted in '96, so expired in 2013, six years

past that would be 2019, and you can't assert a new
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claimpast that point. There's no ongoing dispute
about -- based on the clainms of the patent.

Q Okay. Have you ever been a defendant in a
civil action?

A I would say a couple of real estate actions
that were early settl ed.

Q Real estate actions that were settl ed.

OCkay. Have you ever had a | awsuit agai nst the |RS?

A | have, yes.
Q And what were those circunstances?
A Well, it's really part of the patent

di spute, so basically the United States governnent
extensively infringed the patent and did not do
unusual in that I had no grant support fromthe United
States. So there are litigations around that, sone of
which so conme into, for instance, if the -- if you
have a loss froma failure to pay patent infringement
fees, is that a loss? W is it recogni zed?

Q So you clainmed a | oss on your taxes?

A There was a loss with regard to nonpaynment
of the infringenment while the |litigation was going on,

yes.
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Q Okay. And was there ever a tax |lien on your
house?
A | don't -- | think there have been sone

liens filed, but nothing that's ever been, you know,

active, nmeaning that they weren't very well founded.

So once, you know, so | don't know if they're on the

books or not, but it didn't really affect us.

Q But ny question is just was there a tax lien

pl aced on your house?
A Not necessarily on the house, but -- but
there's basically -- there could be a lien for

paynment, yeah.

Q Al right. Let ne put it this way. Has a
tax |ien been placed on your property?

A No -- it's on a sum so there's a -- there's
alien for a sum which is a sumin dispute.

Q Okay. Do you understand what a lien is?

A It's a priority request for paynent shoul d
funds be avail abl e.

Q Okay.

A If it were -- if it were active. So they're
not enforceabl e because the only one that's there, you
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know, the reason why it's in litigation is the --
the -- they're not -- yeah, they're not actively
enforceable. | should add for the patent litigations,

it's nostly one of ny entities, Neurographics [ph]. |

wasn't generally a personal litigant in that.

Q And were any |iens placed on Neurographics
[ ph]?

A No.

MR. PHI LBIN:. Ckay. Could we have this
mar ked as Exhibit 1? And we'll need a copy.

(Exhibit 1 was marked for

identification.)

THE REPORTER: Okay.

MR. PHI LBIN: Thank you.
BY MR PHI LBIN

Q Okay. |'ve handed you what's been marked as

Exhibit 1, which is listings of tax liens from public
records. And I'd asks you to go to page 4 of this.
At the top, it says page 13 of 170. And you see down
on the bottom half of the page, it has debtor
information, and it has the name Filler, Aaron G Do

you see that?
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A It's on page 4?

Q Yeah. At the top right, it says "Page 13 of
170." And it gives an address of 1356 Sunset Avenue,
Santa Monica, California.

A M1 hnm

Q Is that --

MR. MORRIS: |I'msorry. Take your time
and | ook at it and nake sure you --

THE REPORTER: And also if you could
remenber to answer verbally --

THE W TNESS: Ckay.
BY MR PHI LBIN

Q Do you see the address there, 1356 Sunset

Avenue?
A Yes.
Q Is that an address related to one of your

properties or professional properties?
A That's ny hone in Santa Moni ca.
Q Okay. And then the filing informtion down
bel ow says that a lien for $766,394 was filed?
Yes.

Q Okay. Does this refresh your nmenory about
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any liens?

A Well, | said that -- so what's happened with
that is it was, you know, we assert it was an error.
We sued in tax court, and that went up through the
Ninth Circuit. And it should have -- it should have
been resol ved, but the key agreenent that resolved it
di sappeared fromthe record. The attorney fromthe
| RS admi tted under questioning in front of the Ninth
Circuit they appeared to have destroyed the record to
m sl ead the judge, and that is under current
litigation. The attorney would face crimnm nal charges

and i nprisonment.

Q Okay.

A So that -- and the only thing that's -- and
that's -- that's what's not resol ved.

Q Okay. | understand you have an expl anation

for your litigation with the IRS, but ny question is
just is this a lien placed on your house? Does this
refresh your nenory?

A Well, I don't -- | don't think it's --
that's the address. That's our address. | think it's

a lien for an anount of noney.

Veritext Lega Solutions
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Q Ckay.
A So there's not like -- so | -- | guess
that's a -- a detail is there's anount that they want

to collect, and it's in dispute. And they place a
lien for the anmpbunt of noney, neaning in the event of
a-- it's not that they're seizing the house, it's
that if you were to sell the house and there were
noney, that they would have a prior right claimof to
the funds to that anount.

Q Ckay. So we've tal ked about sone of the
patent litigation. W' ve tal ked about the tax
litigation. Have you ever been a defendant in any
ot her sort of civil action?

A As | said, there's different real estate
di sputes which are m nor but have cone and gone.

Q Okay. Have you ever been a defendant in a
mal practice case?

A |'ve been a defendant in about 12 or 13
mal practi ce cases.

Q Okay. And did any of those cases resolve
with a paynent to the plaintiff?

A No. We won every one of those, but they
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were all dism ssed.

Q When you say that you "won every one of
those,"” what -- do you nmean that it was litigated to a
j udgnent ?

A No. So basically, | would say eight of the
thirteen were just grossly fraud on the part of the
plaintiff, and once their fraud is exposed, they drop
the case or the attorney dropped the client. And al
the others, again, there was no real basis for the
claimand they didn't go very far.

Q Okay.

A We could go through them one by one, but --

Q But your testinmony was that in all of the
mal practice cases, the plaintiff dism ssed the case
wi t hout receiving any paynent either fromyou or your
i nsurer?

A Absol utely. Nothing was paid him anything.

Q Okay. 1'd like to turn to your invol venent
in this case, Dr. Filler. You submtted a declaration
or an expert report in this matter, both dated
Septenber 17, 2024. Is that right?

A Decl arati on and report, yes.
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Q Okay. And you also subnmtted a reply report
in March of 2025. |Is that right?

A Yes.

Q Did you review the report and the reply
report to prepare for your deposition today?

A Just cursorily, yes.

Q Okay. What else did you do to prepare for
t he deposition?

A VWell, | |ooked for recent -- recent
literature relevant to the use of Perfusion CT and to
guestions rai sed about the use of neuropsychol ogy.

Q So were you |looking at articles that are not
cited in your report?

A Any updates. Yeah, |I'mlooking for, you
know, because there may have been 1, 000 publications
since that report was witten.

MR. PHI LBIN:. Ckay. Well, we nay cone
back to wanting a copy of anything that he | ooked at
that's not in the report.

MR. MORRIS: Sure, we can discuss it.
BY MR. PHI LBI N

Q Did you review any of the other expert
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reports that have been submitted in this matter?

A Yes, briefly.

Q Whi ch ones?

A Well, we have one fromthe neuroradiol ogy
side and one fromthe neuropsychol ogy neurol ogy, and
neurol ogy. So those three.

Q Okay. O her than | ooking at sone articles,
did you review any other docunments?

A No, just articles, searches. Nothing el se
was really revi ewed.

Q Did you speak to anyone ot her than the
counsel here to prepare for your deposition?

A No.

Q Okay. Did you talk to Judge Newnan?

A No.

Q Okay. Have you reviewed any of the
transcripts of the depositions that have been taken in
this case?

A No.

Q Okay. In reviewing either your own reports
or other reports, did you make any annotati ons or

notes in preparing for the deposition?
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A No. | did prepare a short PowerPoint to
sunmari ze the updated literature review

Q You created a PowerPoint to summarize the
recent articles that you | ooked at?

A Yes.

Q Okay. And when did you create that?

A Thi s nor ni ng.

Q And about how long did it take you to create
t hat ?

A Well, 1'd say the review of literature was
three or four hours, and then the report was about an
hour .

Q Okay. |'ve had marked -- handed you what's
been marked as Exhibit 2. |Is that the declaration
that you submitted in this case?

(Exhibit 2 was marked for
identification.)

A Yes.

Q Did anyone assi st you in preparing that
decl arati on?

A I think it was probably reviewed by

M. Dolin. Usually | prepare all these things myself,
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but I think he had a | ook through this one.
MR. PHI LBIN: GCkay. Can | have that
mar ked?
(Exhibit 3 was marked for
identification.)
BY MR PHI LBIN
Q Okay. |'ve handed you what's been marked as
Exhibit 3. 1Is that the initial report that you
submtted in this matter?
A Yes. It appears to be the original report.

Q And di d anyone assi st you in preparing that

report?
A No.
Q Did you nake any notes when you were

preparing that report?

A Everything witten. There may have been
sone progressive versions of it, but | just progressed
those versions, so | don't think there's any
additional -- there's no other notes.

Q You don't have a separate docunent that was,
like, an initial outline or something like that?

A No. | just kind of get my thoughts
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together, and then | just produce stuff |ike that.

Q Okay. And then we're just going to get
these all in the record now Ckay, |'ve handed you
what's been nmarked as Exhibit 4. Is that the reply
report you submitted in this case?

(Exhibit 4 was marked for
identification.)

A Yes.

Q And a simlar question: Did anyone assi st
you in preparing that reply?

A No.

Q Did you nake any notes or other docunments on
the side when you were preparing that reply?

A No.

Q Okay. So, Dr. Filler, nowl'd like to ask
you sonme questions about your current practice, your
current work. You have a clinical practice in which
you are seeing and treating patients as a
neurosurgeon. |s that correct?

A Yes.

Q Okay. And what sort of operations or

treatments does that involve?
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A So | nentioned earlier MRI-guided
procedures, so | have a patient in an MRl scanner.
|'"ve identified a pathology based on MR neurography,
one of ny inventions, that allows us to see nerves
i nside the human body and to see locations -- identify
| ocations that are entrapped or irritated.

And generally our first round of
interventional treatnment, generally successful, wll
be to go in with these titanium or MRI-guided needl es,
doi ng serial MRl scans where | advance the needle up
to the point of entrapnment and introduce a scar-

di ssol vi ng agent around the nerve to acconplish a
nerve rel ease percutaneously.

In patients where that's not sufficient, |
will do a surgery, a mninmal access surgery, and al
of these surgeries were ny own design, so | really
reinvented this whole field. [I'mthe editor of one of
the maj or textbooks in neurosurgery, and I wite the
t ext book chapters, and ny surgical nmethods are now
generally the ones wi dely used by ny coll eagues --

Q And I'"msorry. Is that what you're

descri bing, would that be called "peripheral
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neurosurgery"? |s that surgery on peripheral nerves?
A Those are peripheral nerve surgeries.

still do sone spine surgery, so | was a

fell owshi p-trai ned conpl ex spine surgeon. So for many

years | did |arge conplex, | would say revision

surgeries, so soneone who had nmultiple |Ievel fusion

with pedicle screws and all of that, but it all fel

apart and the inplants spit out and the screws broke

from sone ot her surgeon.

And nost of the docs just like to do fresh
cases, but I would go in and take all that apart, put
everyt hi ng back together again, that kind of thing.
Those are 18-hour surgeries. And | haven't done any
of those for, 1'd say, six or eight years. And
then -- but | do do sonme conpl ex spine that other
surgeons aren't famliar with, such as rel easing an
aut onom ¢ ganglion fromthe sacrococcygeal joint.

It's another surgery |'ve described and
di scovered the utility for. And then additionally, I
menti oned earlier our practice in transcrani al
magnetic stinulation, which is a process of brain

repair. By exanple, we had a client who was a CNN
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correspondent who' d been attacked and had her head
pounded on the ground and devel oped slurring and
stuttering of words. So she | ost her career and we
were able to repair this -- locate the brain injury by
my advanced i magi ng nmet hods and then repair and
restore her speech via transcranial nagnetic
stimulation. So we used to do this type of work to

| ocate the problens with an open brain.

We can now map and | ocate with TMS,
transcrani al magnetic stinulation, and now we can al so
do repair of a variety of injury problenms. And so
have a fairly active practice in that as well.

Q And about what percentage of your practice
focuses on that |atter category of things you said
that involve the brain as opposed to the peripheral
nerve surgery?

A Ri ght now it's about 80 percent
brai n-focused practice.

Q Okay. And we've noticed from websites,
Doctor, there are several legal entities that seemto
be associated with your practice. The Institute for

Nerve Medicine is one. |Is that right?
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A Yes.

Q Okay. And the Neurography Institute, is
t hat anot her?

A Yes.

Q And the Neurological Injury Specialist, is
that a third?

A Yes.

Q And coul d you describe just briefly what
each of those entities does?

A So the Institute for Nerve Medicine is a
d/b/a for Aaron G Filler, MO, PhD, APC. So it's a
personal , professional corporation in California,
which is ny neurosurgical practice. The Neurography
Institute Medical Associates is what we call a
el ectronically distributed subspecialty neuroi magi ng
practi ce.

So we will have maintai ned and operated on a
| ease basis imaging centers around the United States,
and in sonme cases overseas. W had a practice in the
UK sone -- for many years, maintained licensure in the
United Kingdomas well. So we had a image facility in

London for many years.
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And in these, basically, we're leasing tine
on a scanner. For many years, that corporation was
under a neuroradi ol ogi st named G ant Hei shim, who
passed during the pandemc. And we still have sone
activities under that. The Neurological Injury
Specialist is just a newer designation that pulls the
entities together.

Q It's like an unbrella entity for those?

A It's -- yeah. Well, it's a newer -- it's a
newer -- it's just a newentity that we set up with a
different name that -- that includes all those
activities and sonme of the new activities, |ike the
transcrani al magnetic stinmulation repair. So it's
just a -- it has just different parties involved in
it.

Q Okay. And you're al so the managi ng partner
of Tensor Law PC. Is that right?

A Yes.

Q And what work do you do there? |Is that for
your work as an expert w tness?

A So anything that we feel should be billed

under a legal entity. So this is sonething |ike
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the -- in different states, the Bar. So, for
i nstance, they have concerns about conpani es that have
bot h accountants and attorneys in them that if

attorney work is done, it should be billed by an

attorney entity rather than having an accountant -- so
to be absolutely careful about this, we -- | maintain
the Tensor Law PC. And when we feel -- we fee
sonething is attorney skill-based, we'll collect

t hrough the | aw corporation.

Q But that would not be all of your work as an
expert w tness?

A Most of it, yeah. Most of it we end up
billing through that entity, just to be cautious about
the California bar rules.

Q Okay. And is it correct that your work,
your clinical work, where you're treating and seeing
patients, that's sort of one set of patients, and is
that distinct fromyour work where you're serving as
an expert witness, that that's different people who
have come to you for your expert w tness capacity? |Is
t hat accurate?

A No.
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Q Okay. Wy not?

A I would say the vast, vast mgjority of ny
patients that are -- where I'mtestifying, and are --
they're all coming in through the -- the nedical

practice. So in Texas, it's a little different from
in California. So in Texas, they rarely have an
expert, even on the plaintiff's side, also see the
patient.

So they like to separate nedica
rel ati onships fromtestinmony rel ati onshi ps, which is
nore typical in defense where they will have only a
legal relationship. 1It's extrenely rare for ne to
serve as an expert in a case where | have not seen --
exam ned -- seen and exam ned the patient. | do not
consider the patient as ny patient, the person as ny
patient.

That is the kind of expert work where you
just send sonme docunents to review and you generate a
report and testify. So every now and then, once every
year or two, sonmething |like that cones up, which | do.
The vast majority of it, |I'mseeing and treating

patients, and generally, | don't know in advance, but
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| may, depending on the details of the case, | nmay be
desi gnated as an expert at sone point later in tinme.

And | rarely prepare -- though | do them

fromsone frequency, | very rarely prepare, like, a
freestanding expert report. So generally, | just
prepare a very detailed clinical report. So for

instance, ny brain DTl imaging reports tend to be 40
pages. That's a routine diagnostic imge. But if
there's a adm ssibility challenge to the DTI, for
instance, then | will wite a -- a report defending
the adm ssibility of DTI, for instance.

Q Okay. So in nost cases where you end up
bei ng an expert, you are providing clinical care and
treatment to the patient as well. |Is that what you're
sayi ng?

A Yeah, 98 percent.

Q Okay. About how many hours a week do you
spend on your nmedi cal work?

A The practice is all pretty nmuch a single
process, and it runs into, you know, 18 to 20 hours
per day, 7 days a week.

Q Ei ghteen to twenty, seven days a week on a
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sust ai ned basi s?

A Yes.

Q Okay. | had sone questions to drill down a
little bit nmore and make sure | understand about the
sort of patients you see. So |I'd like to distinguish
a couple categories. One would be patients who have
suffered sone sort of brain injury, which | would
refer to as having a traumatic brain injury or TBI.
Is that fair for a category?

A Yes.

Q Okay. Do you see patients who have had
stroke? 1Is that sonething that is part of your
practice?

A Occasional, so that's rare.

Q Okay. So let's put TBI and stroke to one
side. And I'mcurious, in your regular practice, do
you see patients who come to you because they want to
find out, they want to determ ne whether they have a
cognitive inpairnment related to aging?

A We do sone of that, yes. So it's -- it's a
smal | but growi ng area of practice for us.

Q Okay. \What sort of percentage would you
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say?

A I would say at present it's 2 or 3 percent,
but we expect it to be 10 to 20 percent over the -- so
we're -- we're in the active. W have a process of --

of grow ng that.

Q So you're in the process of growi ng a
practice to attract patients, to diagnose themas to
whet her or not they have an age-related cognitive
i npai rment ?

A No, | think we're just trying to respond to
requests to do these i mage eval uations. So one thing
that I do, which is alittle unique, is to see and

exam ne patients in detail and i nage and read the

i mges. So, you know, | think -- so we just have --
yeah, so that's -- it's -- it's been sonething we've
al ways done. It's just there's a little nore of that
goi ng on.

Q Okay. And when you see people in that
category who are conming to you to find out if they
have an age-related cognitive inpairnment, what is the
wor kup that you do?

A Wwell, I -- 1 developed, with -- particularly
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with regard to head injury, nmy own assessment system
for synptonms, that is the way you break down or

under stand human t hought and brain function. So, you
know, there's been understandings of way the brain

wor ks and how we think that go back in witten formto
Socrates; right? and beyond.

But now, through ny inmaging and nmy work, and
many ot hers working in these fields, we can understand
the brain fromthe point of view of actual circuits
t hat have become known t hrough neurosci ence over the
past 200 years, that we can now visualize. So you
have to -- so we -- so the idea is to be able to break
down function and | ook at the different underlying
bi ol ogy.

So | used to get referrals fromhead injury
neurol ogi sts that woul d describe a patient as having a
"concussion," whereas to ne that's 250 different
possi bl e synptons, each of which has a particular
| ocation in the brain. So -- and that nethod of
anal ysis has proved to be fruitful, both to understand
people's synptons and to plan treatnents now t hat we

have nmethods |ike TMS available to do repair.
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Q Okay. So when someone conmes to you asking
if they have an age-related cognitive inpairnent, do
you do what -- are you famliar -- strike that and | et
me withdraw that question.

Are you famliar with the term "cognitive
screening test"?

A Yes.

Q And are you famliar with, for exanple, the
MOCA or the MMSE, or those tests that are famliar to
you?

A Yes.

Q Okay. And those are cognitive screening
tests, aren't they?

A They are.

Q Okay. So when sonmeone conmes to you
wondering if they have an age-related cognitive
i npai rment, do you do anything that would be call ed,

li ke, a cognitive screening test?

A My own -- of ny own design. So |I'm an
i nventor and developer. | --1 devel oped, like, an
i mge nethod that now has a mllion publications and
is life-saving around the world. | don't -- so I'm
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al ways | ooking to see how do we advance or inprove our
t echnol ogy, not how can | do what's been done for 50
years. So in this realm there is vast criticism of
MOCA or denentia, but no one knows what to do, how to
break away from using them because nost doctors

aren't in a position to have anything instead to put

in place.

But now we have all this advanced i mgi ng
and information about patients that |I'm depl oyi ng and
that 1"'min that position to develop it, publish about

it, put it in our textbooks, put it in our board
certification exanms, and advance the field of
know edge in the area.

Q Okay. |1'd like to distinguish between
i magi ng studies, which I understand you use i nmging
studi es and have placed a |lot of reliance on those.
But let's put imaging studies to one side and focus on
ot her things that would be in the realmof a cognitive
screeni ng test that involves asking questions or
asking the patient to do sonmething. |Is that a fair
distinction? So that we have categories to talk

about .
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A Yes, inmagi ng versus questions, sure.
Q So when you have soneone who conmes to you
aski ng about whet her they have a cognitive inpairment

related to aging, putting aside the imging, do you

do -- | take it you don't do a MOCA --
A No, as | already just testified, | designed
an i mage- based set of questions so that |I'm | ooking at

a structure called the fornix, and I know when it's
inpaired in one place, it'll cause a particular type
of menory problem So I'm asking the person, "Do you
have this menory probl enP”

Because | know if they state they have that,
| can |l ook at their inmage of that spot and see, one,
the veracity of the statenent, the severity, or
whet her it's part of a global, because that's one of
the big questions, is it a global deterioration of the
brain, or is there a -- a specific injury, or is it
t he normal course of aging?

So these are the type of questions. And ny
redesign of it, it's not sonething that we sell or
market, it's just the way | do assess people for

scientific reporting purposes, and then we have the
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advanced inmaging to investigate the pattern or what's

t he underlying nature of the problem So this is

what -- what ny sort of duty or mssion is.

Q So, Doctor, do you -- you have a set of
gquestions, | take it, that you have created to perform
this evaluation of the patient. |1Is that correct?

A Yes.

Q Okay. And do you ask these questions before
| ooking at the imaging, or do you direct the questions
based on the inmaging?

A No, I -- we -- | will talk to the patient or
obtain those answers to those questions as an initial
eval uati on.

Q Okay. And do you have a particular form
i ke, you know that the MOCA has a sheet, a very
standard sheet with questions on it; correct?

A Yes.

Q For the one that you've devel oped, do you
have sonmething simlar that's like a tenplate or a
sheet that you go through?

Yes.

Q Okay. And has that been introduced into the
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record in this case?

A No, because in this case | did question
Judge Newman on all -- went through this verbally and
then made ny assessnment of abnormalities. There's not
a conpleted form

Q Okay. So in your ordinary clinical practice
you have this formthat you use. Yes?

A Yes.

Q Okay. But we don't have one of those in
this case?

A Ri ght .

Q Okay.

A And | always go through the patients, al
t hose questions. W use the formfor -- partly to
efficiently handle a volune of patients so that we
have -- it's faster if someone's already filled out
the formto quickly go to their abnormal claim
statenents or normals as | interviewthem So it's a
matter of efficiency. But | don't have a witten form
conpl eted by Dr. Newman, as she did not conplete. |
mean, Judge Newman, as she did not conplete.

Q Everyone's been doing the titles wong in
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every deposition. So | think you just said -- is it a
formthat usually the patient fills out?

A They first fill it out, right, and then | do
an interview through the formand make notes.

Q Okay. And does it have questions, like, |
t hi nk you nentioned earlier, "Are you having this sort
of menory | oss?" Is that --

A Right. So it has, like, 23 different types
of menory questi on.

Q Okay. And the patient -- you then
self-reports what issues they're having?

A Yes.

Q Okay. And for this formand this approach
t hat you have devel oped, have any studi es been done to
establish that it accurately determ nes whether or not
a person has a cognitive inpairnent?

A Well, it's sonmething that the study has done
in the sense that we have, | guess, about 1,200 of
t hose and 1, 200 people that have had one or multiple
i mgi ng exanms and one or -- and nultiple foll ow ups so
that that data's there, but | haven't published it

yet .
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Q Okay. So | take it that nmeans no, there is
no article in a peer-reviewed journal that discusses
this. |Is that correct?

A That's correct.

Q Okay. |If we could | ook at page 14 of what |
think is Exhibit 3, your report, the main report.

MR MORRIS: Two is -- three is the
mai n report, yeah.
MR. PH LBIN:. Three is the main report.
MR. MORRI'S: Because 2 is the
declaration -- sorry.
MR. PHILBIN:. Ckay.
THE W TNESS: That threw ne off.
Whi ch -- which page did you say?
MR. PH LBIN:. Page 14. And this is in
t he paragraph just before the heading for part 4.
MR. DOLIN: In this report --
MR. MORRIS: In the original.
MR. PH LBIN: Fourteen --
BY MR. PHI LBI N
Q Okay. And there's a line -- 1 think it's

the second sentence in that paragraph that says "I

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




N

A W

10
11
12
13
14
15
16
17
18
19
20
21

22

Page 46

carry out 10 to 12 simlar evaluations per week on a
wi de variety of individuals with w de range of
occupations and educati onal backgrounds."”™ Do you see
t hat ?

A Yes.

Q Okay. And | just want to understand what
t hat neans. Does that nean ten to twel ve eval uations
a week on patients who present to you aski ng whet her
t hey have age-related cognitive inpairnent?

A Just cognitive inpairnent in general, yeah.
So there's different reasons -- people will want to
know, is it age-related? 1Is it injury-related? Wen
| see -- | mean, a classic case is a 70-year-old who
was in an accident and the defense wants to claimthat
it's all age-related losses and '"'mtrying to
determ ne are they traumatic versus age-rel ated, so
this is a common issue.

Q Okay. But so | think you said earlier that
the age-rel ated people cone to you that are just
wanting to know if they've got the cognitive
i npai rment that's age-rel ated, about 2 percent to 3

percent --
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A That's correct.
Q So the rest would be people who have had
sone sort of brain injury or suspected brain injury.

s that right?

A That's correct.

Q Okay.

A And it's also -- | think one thing | would
like to add is just that although the -- many of

the -- the assenbl age of the whole formof ny
guestions is nore extensive and unique, it's simlar
to -- simlar in some ways to various other standard
guestions that are questionnaires that are in use, not
necessarily to MOCA or MVSE.

Q But to ot her neuropsychol ogical tests?

A O not -- they don't belong to
neur opsychol ogy. Neuropsychol ogy is not done by
doctors. It's generally done by psychol ogi sts or not
physicians, so | tend to be |ooking at physician-based
mat eri al s.

Q Okay. But we don't have a copy in this case
of that form showi ng the kind of questions you use?

A That's correct.
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Q Okay. And then on page 14, it's in that
sane paragraph. The |last sentence in that paragraph
says "Fromthis practice, which includes at |east
1,500 individuals evaluated by DTl imging exam
conbined with a personal nedical exam nation in a
| arge clinical report under preparation, | have
acquired a focus special expertise, which I'mrelying
on to address the question of Judge Newman's
neurol ogic and cognitive capabilities.” Do you see
t hat ?

A Yes.

Q Okay. So is that the 1,500 patients in a
clinical report, is that what you were referring to a
m nute ago, that you have sonet hi ng under preparation
that's not been published?

A Yes.

Q But those 1,500 patients include -- the vast
majority of themare patients with sonme sort of brain

injury rather than just wondering about age-rel ated

cognitive inpairment. |Is that correct?
A | would say the mpjority, yes.
Q Because only 2 to 3 percent of your practice
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is the people who have just age-related cognitive

i npai rment .

A That's correct.

Q Okay. And in your reply report, |I'mjust
curious, at page 3, paragraph 4, | think there in

paragraph 4, it says -- sorry -- page 3, paragraph 3,
page 3, paragraph 3 "Currently |I'mconpleting data
anal ysis on a 3-year study of 1,200 brain injury
patients."

A Right. And then the 1,500 versus 1,200 is
because | think |I spent the first -- sonme years,
devel oping a fixed set of questions and met hodol ogy of
anal ysis, and then that -- then use that over about
1,200 patients. So the overall process is about 1,500
patients on this project, but the nunber that would be
in that paper is about 1, 200.

Q Okay. And this is 1,200 brain injury
patients. So is it -- really, it's alnost entirely
brain injury patients that are the subject of that?

A | think that the -- the publication would
di stinguish or publications would distinguish a brain

injury assessnent versus the use of the data in
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general cognitive inpairnent. So there would be a
separate publication about the purely cognitive
papers -- patients, but it's a smaller nunber.

Q So there would be a separate publication
about patients that do just have questions about
whet her they've got an age-related cognitive
i npai rment ?

A Yes.

Q Okay. But that's also just in preparation
that this is published?

A Yes.

Q Okay. |If we go back to the main report, to
page 9, under the heading Structure of the Report,
there are three nunbered paragraphs there. Do you see
t hat ?

A Yes.

Q Okay. In the first paragraph, the second
sentence says that you are a neurosurgeon wth
subspecialty in this field and that you're fully
qualified to conduct and have conducted t housands of
such exam nations. When you say "subspecialty in this

field," what does that nean?
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A So within neurosurgery, in a sense, we don't
have any subspecialties. That is, you get certified

for the whole thing. Nonetheless, you may have a -- a

particular area of interest. So, for instance, sone
neurosurgeons only do aneurysm surgery. Some only do
tunor surgery. So | have a subspecialty interest in
the use of imaging to diagnose and TMS to repair

cognitive functions.

So that nmeans that | have a higher |evel of
know edge in it. | develop the technology and inform
col | eagues about it. So I, for instance, will have

papers at neetings of radiologists or neurosurgeons
where | explain the findings and howit will -- should
affect their practices.

Q Okay. But is this subspecialty recognized
by any board or organization that certifies
physi ci ans?

A No. | mean, for instance, there's no
subspecialty for neuroradiology. They only have
radi ol ogy, but they call thensel ves neuroradi ol ogi sts.
So in neurosurgery, we're very |loathe to define

subspeci alti es because we expect all neurosurgeons to
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be capabl e of doing all aspects of neurosurgery, even
t hough someone nmay hol d thensel ves out as a
subspecialist is -- is okay to indicate they have
particul ar expertise, but it's not like there's a

separate board or sonething |ike that.

Q Okay. |'mjust curious. You had a
fell owship in peripheral neurosurgery. |Is that right?
A Peri pheral nerve neurosurgery was one of ny

fell owships. And then | did one on neuroi nagi ng, one
in conplex spine. And | would say that because of

the -- ny role in developing this -- the |leading form
of brain imagi ng now, which was a plan, you know, that
| worked on for 20 years and now have enpl oyed for 30
years, that I'malways in a position to lead in that,
plus I'mfortunate to be recognized to teach and
educate in ny -- in neurosurgery generally.

Q Okay. \When you have a patient who cones to
ask you if they've got a cognitive inpairnment related
to age, you have your form and your set of questions
t hat you do; correct?

A Yes.

Q And then you al so then use brain inmaging.
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Is that correct?

A Wel |, you skipped the part where | spend two
hours nmeeting with them and di scussing their synptons
and then do a neurol ogi c exan nation, and then we al so
have i magi ng, yes.

Q Okay. And are those all of the parts of
what you do, or is there sonmething else that we
haven't covered?

A Well, we tal ked about -- we didn't talk too
much about brain repair, the TMS, which is inportant.

Q Sure, but that goes to treatnent. |'mjust
wonderi ng about the diagnosis in the first instance.

A Yeah, | nmean, it's -- yeah, the fornms,
physi cal exam so as you take that together. So, for
instance, if sonmebody clains severe bal ance probl ens
but my test doesn't reveal it, that's inportant
information for me. |If sonmeone clains there's nothing
wrong with them but they seemto have nunerous
problens, that's also informative.

Q Okay. So when you're diagnosing someone,
what role does the imaging play? |If, say, sonmeone's

guestionnaire in their interview with you seens fine,
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but you see sonething on the inage.

A Well, you're -- we're interested in
identifying synptons. So if -- if they're conplaining
of abnormalities but the imges are normal, this
could -- like in a litigation, this could be someone
who's overstating their injuries, and that's hel pful
to know.

On the flip side, I'mthinking -- thinking
of this particular 70-year-old gentleman recently who
had had a pretty severe head injury, and he would say,
"Well, ny wife clains ny nenory's bad, but | don't
think so,"” and then you'd see an injury in the part of
the brain that was consistent with the accident and
woul d cause a nmenory formation problem So I'm al ways
trying to decide, "Okay, now' -- but if soneone
doesn't have a synptom you know, we don't go around
treating images if there's no synptom

Now, up to a point, so let's say soneone
clainms there's nothing wong with them but it |ooks
li ke they have a leg deformty. They have a | ot of
pain if | touch it, and they can't walk. And ny inmage

shows a broken fenur. | nmean, sure, that's it --
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well, this is a psychiatric issue, but I'mgoing to
recommend treatnment of his broken fenur.

Q Okay. \What --

A Yeah. So -- but -- but generally, if
soneone says their leg is fine and the i magi ng shows,
let's say, sone torn liganents, | would take fromthat
that, "Wbw, nmaybe those |iganents aren't as inportant
as we thought."

Q Okay. And what if the form and the
i nterview suggest there's a problem there are

deficits, but you don't see anything on the inmaging?

A Well, that's -- that nmeans it's sort of a
tick against themon a validity test. So basically
the way the -- the neuropsychologists try to do

validity tests by asking complex, trick, or repetitive
gquestions, ny validity is to see do they have the
i npai rment that goes with a specific conplaint that
they claim

And then we m ght see, well, they have 30
conplaints. And ten of which they really have the
matching injury for. And | can actually generally

tell, looking at these forms, "Ckay. That's going to
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be over-claimng because of the way |I structure the
form" And sonme questions |like, do you experience
total blindness?

And they've -- in this list, then just
checked off yes on everything, and | can see they're
obviously not blind. So these are, on the one hand,
they're ny own -- own validity test questions, and it
helps if it does seem|ike a good, valid statenent.
We'll say -- you mght say, "Well, this image finding
is highly correlated with patient response, and this
guestion seens to be only very lightly correlated with
physi cal fi ndings.

So maybe that physical imge finding is not
as inportant as we thought, or the brain has a
wor karound for this inageable injury.”

Q So does that nean that there are
circunmstances in which you m ght see sonmething on a
brain i mage, but you would decide that actually the
person seens to be functioning fine?

A Yeah, you would report, you'd say, you know,
there is a fracture in the crus of the fornix.

However, the patient states normal -- you know, norma
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menmory formation. You just would -- would note that.
Q Okay.
A And so then later, if you were reporting it,

you m ght say that a fracture in the crus of the
fornix appears to be related to a conplaint of new
menmory formation in approxinmately 70 percent of
i ndi vidual s, as opposed to sonme severed optic nerve
results in a conplaint of one eye being blind in 100
percent of patients -- this kind of thing.

Q Right. In your practice, do you ever

conduct fitness for duty evaluations for people?

A Not formally in that -- on that basis.
There's a -- | generally would -- am not asked to do
t hat .

Q Okay. And | think we discussed earlier
you' ve been an expert witness in many cases. |If we go

to page 4 of your report, actually let me nake that a
guestion. You have been an expert wi tness in nmany
cases, haven't you?

A Yes.

Q And if we | ook at page 4 of your report, the

paragraph at the top, right about the m ddle of the
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paragraph, there's a sentence that starts towards the
ri ght-hand margin that says "I have been admitted as
an expert in nmore than 100 cases in various state and

federal courts, and ny testinony has never been

excluded.” Do you see that?

A Yes.

Q I's that accurate?

A Yes.

Q Okay.

A There's one case that was a late file that
they declared nme an expert after a deadline. | was

restricted to participant rather than expert testinmony
because of late filing of a designation, but |I don't
think there's been a limtation of testinmony -- of
expert testinony.

MR. PHILBIN:. Ckay. Could we nmark
that? Did you --

THE WTNESS: So in this Norwal k case,
| wasn't --

MR. MORRIS: Wit for a question.

THE W TNESS: Okay.
/11
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BY MR PHI LBIN

Q So, Dr. Filler, 1I've handed you what's been
mar ked as Exhibit 5. Sorry. 5? Yeah. Okay. And
this is an opinion that came out in the Klein vs.
Norwal k Hospital case. Do you see that?

(Exhibit 5 was marked for
identification.)

A Yes.

Q Okay. And it has some highlighting in it
just so that we can easily get to particular spots.
Coul d you read the highlighting that's on the first
page there?

A Yeah. It says that the plaintiff was -- had
engaged ne as an expert. However, | don't have any
record of being engaged. That it was basically -- it
was a patient that we had i mged. They never
contacted ne about the case. | never knew there was a
chall enge. | was never designated. | was never paid.
So that's an inaccurate statenent.

Q Okay. So you're saying that you were not
engaged as an expert in this case?

A That's correct.
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Q Do you renenber the case?

A | looked it up when | heard about it once,
and | thought, "Well, | imged this person, but I
never was contacted to testify about it." [If they had
asked ne, they wouldn't have got thenselves -- you
know, | would have written a report or sonething for
them But no, | nean, | was never engaged in this.

There's no report.

O her than | did a, you know, a one-page
i mge report. The patient -- the guy had had a needle
stuck into a nerve in his armand was sent for
i mgi ng. He was inmaged in Connecticut, | think, and
did a report saying he had a nerve injury. But | was
not aware they had designated nme as an expert. They
never contacted nme. They never paid. | was not aware
of the litigation. | only knew that | had done an
i mage readi ng.

Q Okay. But just so the record' s conplete, if
you could |l ook at page 2, and there's highlighting
there that says "The defendant argued that the M
Neur ography is not a scientifically valid tool for

adm ssion as testing and di agnosing a traumatic nerve
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injury because the testing procedure itself is not
generally accepted in the nmedical comunity and has
not been approved as reliable.” |Is that right?
A It's a false statenent. | nean, the
radi ol ogi st --
Q Doctor, ny question is, is that what this
says?
MR. MORRIS: [Unintelligible response.]
THE WTNESS: That's what it says,
yeah.
BY MR PHI LBIN
Q Okay. And then if we go to page 6 at the
bottom the highlighted portion there says,
"Therefore, the court finds that the plaintiff has
failed to denonstrate an adequate peer review study
t hat supports the adm ssion of the scientific evidence
of the MR Neurography perforned at the Neurography
Institute by Dr. Filler or his associates.”
A And this --
Q Is that correct?
MR. MORRIS: Wit for the question.
/11
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BY MR PHI LBIN

Q Is that what it says? Do you see that?

A That's what it says, but it's conpletely
fal se.

Q Okay. |Is there any other case in which your
testinmony or a report has been excl uded?

A Not that |'m aware of other than, as | said,
there's a case where that was | ate designated and it
was |imted to not -- you know, to percipient rather
t han expert testinony on the basis of |ate
desi gnati on.

Q Okay.

A San Di ego case.

MR. PH LBIN: Could we have that
mar ked?
(Exhibit 6 was marked for
identification.)
BY MR PHI LBIN

Q Okay. |'ve handed you what's been marked as
Exhibit 6, which is an opinion in the case of Ol ando
vs. Nelson. Do you see that?

A Yes.
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Q Okay. And again, the highlighted | anguage
in the right-hand colum, it says "Appellant opposed
respondents' notion and provided the decl arati on of
Dr. Aaron Filler, a neurosurgeon.” Do you see that?

A Yes.

Q Okay. And then the next highlighted portion
says: "Before the hearing on respondents' notion for
sunmary judgnment, the trial court issued a tentative
ruling sustaining some of respondents' objections to
Dr. Filler's declaration and granting their notion.
Both in the tentative ruling and in the subsequent
hearing, the court identified what it considered to be
maj or substantive flaws in Dr. Filler's declaration.
The court found his opinions too conclusory.” Do you
see that?

A Yes.

Q Okay. Then on the next page, the opinion
says that Appellant then filed a second declaration by
Dr. Filler. Do you see that?

A Yes.

Q And on the right-hand colum, it says "The

trial court stated that Dr. Filler's second
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decl aration did not address nmany of the problens the
court had identified, and in some respects, it was
"al most like he ignored ne." Do you see that?

A Yes.

Q Okay. On the next page, which is page 3
down at the bottom under the heading Analysis, the
court says "The trial court did not abuse its
di scretion in striking portions of Dr. Filler's second
declaration.” And at the end of the paragraph, it
says "Dr. Filler's opinions about each of these
all eged injuries were conclusory and not properly
supported.” Is that correct, that that's what this
says?

Yes.

Q Okay. Does this refresh your menory?

A Yeah, | don't -- | don't really recall this
one.

Q Okay.

A | have to look it up and see. But it sounds

like they limted some parts of the report. |
don't -- | was not aware of being excluded in that

case, but | don't renenber the details of it.
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MR. PHILBIN:. Ckay.
Did you give them --
UNI DENTI FI ED SPEAKER: Yeah.
MR. PHILBIN:. Ckay.
BY MR PHI LBIN
Q Okay. |'ve handed you what's been marked as
Exhibit 7, which is a report in the case of
Bel fi ore-Braman vs. Rotenberg. Do you see that?
(Exhibit 7 was marked for
identification.)
A Yes.
Q Okay. Do you renmenber this case?
A That one | do, and | discussed this one
earlier.
Q Okay. On the first page there in the
ri ght-hand colum, the highlighted | anguage says "The
i ssues on appeal center around the trial court's
ruling in limne after a hearing under Evi dence Code
section 402, that excluded certain nmedical opinion
testinony Plaintiff offered on issues of causation and
damage, from her recently desi gnated nonretai ned

expert witness, Dr. Aaron G Filler."™ Is that right,
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that's what it says?

A Yes.

Q Okay. And if we could go to page 8 down in
the right-hand corner. The highlighted | anguage there
on that page says "Using either formulation of
Dr. Filler's opinions, the trial court had a
reasonabl e basis to conclude that his views on
causation were too specul ative to present to the
jury.” Isn't that what it says?

A Yes.

Q Okay. Are there any other cases in which
your opinions were excluded in whole or in part by the
court?

A So this is one where | said it was |imted,
and the problemwas that it was a | ate designation.
And then | was aware of the Norwal k one, but then
again, | say it -- as far as | can determne, we did a
report, but | never -- never was designated as an
expert, so it's difficult for me to understand that.
And | don't recall this. It sounds like this Ol ando
is one where they limted certain parts of the report,

but | don't think | was excluded in that case.
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Q But you understand that portions of your
testi nony were excluded?

A Wel |, apparently, yeah. | nean, | don't
think the -- sonetinmes you don't even hear fromthe
attorneys about it, so they're using sone part of it.
| don't think it's one that | testified in. |

remenber doing a report, but sonetinmes they don't

even -- |ike something like this, it's very possible
they -- they didn't let nme know about the outcone of
It or it didn't affect their -- their case.

Q Ckay. All right. Okay. |If we go to page
13 of your report, and if you |l ook on page 13, the
| ast sentence on that page, could you read that as a
sentence starting with "My nost recent" --

A “federal court testinony was Haysbert vs.

Bl oomi n' Brands," Rebecca Beach Smith is the judge.
That was just on the date at which | wote that
report.

Q Ckay. And then there's a footnote there,
footnote 7. Could you read what it says in footnote
7?

A “As in other cases, the Court rejected
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def endant's notion to exclude ny testinony."

Q Okay. | handed you what's been nmarked as
Exhibit 8, which is an opinion in that Haysbert vs.

Bl oonmi n' Brands case. Do you see that?
(Exhibit 8 was marked for
identification.)

A Yes.

Q Okay. Now, on the very first page, there's
a footnote, footnote 1, and it says "Also pendi ng was
Def endants' Motion to Strike Dr. Filler's testinony on
the basis of admi ssibility, and Plaintiff's Mdtion to
Admt Work Orders as Subsequent Renedi al Measures over
Def endants' objections.” Do you see that?

A Yes.

Q Okay. And then it says "Although these
matters were briefed, the court did not nake any
rulings on these issues, and, consequently, these
matters are not resolved further herein.” Isn't that
what it says?

A Yes. | nmean, what's happening there is
unusual .

MR. MORRIS: Wait for a question.
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THE W TNESS: Ckay.
BY MR PHI LBI N

Q So what it says here is that the court did
not rule on the nmerits of the notion to strike your
testinmony. Isn't that correct?

A Ri ght. They went ahead and testified, yeah.

Q Well, no, Dr. Filler, what the court says is
that it doesn't need to nake a ruling on those because
it's disposing of the case in another way.

A Ri ght, but then they refiled it. So the
background is that in that particular one, | had been
hired by a doctor named Dr. Hunma Hai der just to read
the report. And normally | give the history exam and
the inpression, but she liked ne just to read the
report and she would do the exam and the inpression.

She failed to appear for court, and the
attorney was severely sanctioned, and she was in
trouble, so | appeared, and the -- the allegation was,
"Well, I" -- "since | didn't give the whole history
and the inpression nyself, that there wasn't a basis
to consider just ny findings.” But the court decided

then to let nme go ahead and do the findings, but they
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term nated the case because of the failure of
Dr. Haider to appear.

That case subsequently was reinstated and

then settled before trial, if you follow that case
t hr ough.

Q Okay.

A So that's really what happened. But -- so
| -- fromny perspective, in fact, | argued that

successfully that a physician is allowed to rely upon
t he opinions of other experts that are -- other
physicians that are treating the patient. So | was
al | owed, even though ny report didn't include the --
my initial evaluation, because it was supposed to be
Dr. Haider's, | was allowed to rely on other
physi ci ans whose reports were in evidence.

She struck Dr. Haider because she failed to
appear, the doctor -- the judge did. So it's a little
nore conplicated, but | would not say this resulted in
exclusion of ny --

Q Under st ood, Doctor. |'mnot suggesting it
resulted in exclusion. But what the court says here

is it doesn't need to rule on the notion to strike
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your testinmony because it's resolving the case on
ot her grounds; correct?

A Right. She allowed nme to -- she deci ded she
allowed me to testify, and then ended up deci di ng
to -- | think, was it a mistrial or sonething, because
of the failure of Dr. Haider to appear. But she had
not -- she just, | guess, first nade an initial
decision to let me go ahead and then subsequently

deci ded that she was just going to stop the case.

Q Okay.

A So |l did-- 1 did-- 1 testified for nmany
hour s.

Q Doctor, you're serving as an expert w tness
in this matter on a pro bono basis. |Is that correct?

A Yes.

Q And about how many tines do you think you

have done that, been an expert on a pro bono basis?

A It's -- it's rare, but | nmean, you know, as
an attorney you're supposed to do sonme pro bono work,
and this seened |ike inappropriate case as far as |
knew.

Q So do you view your work in this case as an
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attorney?

A Well, the -- sonme of it is, because |I'm
testifying as to -- | appeared before her and |I'm
stating -- so it's not sufficient to say that she is

not denmented. We want to know, can she practice as a
Federal Circuit Court of Appeals judge? That's a very
hi gh | evel, other than just "I'mnot denented"; right?
So therefore, | knew that | was going to be | ooking at
my testinmony and interactions with her in court.

And then renmenber, | then give her -- | -- |
tell her sone technol ogi es, have her explain the
technol ogi es back to ne. | pose what | believe woul d
be a conplex patent |aw question, an admi ssibility of
a particular claimto her, and had her spontaneously,
with no clerk and no time to wite it up, to then

opine as if fromthe bench on a conplex | egal question

about -- about allowance of a particular type of
claim

And so | believe -- this is -- ny analysis
usually is, does the test and the -- and potenti al
billing rely in a way on ny |legal skills? Because if

it does, then the California bar says that's the
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practice of law. So, and I'mjust -- so yeah, | would

say it falls under that.

And | -- and |'ve been sayi ng repeatedly,
|"mjust trying -- I'"ma nenber of the bar of the
court, and I know that -- and not -- I'mtrying to

just provide information to assure the court can nake
t he best possible decision here. | have great respect
for Judge Moore as well as for Judge Newman and -- and
Judge Taranto, who |I've been before. So --

MR. PHI LBIN:. Ckay. | think we've been
goi ng about an hour and a half, and this is a good
spot for a break.

MR. MORRIS: All right. Sounds good.

MR. DOLIN: Ten m nutes?

MR. PHI LBIN:. Sure. Ten's good.

THE REPORTER: Okay. It is currently
10:55 a.m, and we're going off the record.

(OFf the record.)

THE REPORTER: We are back on the
record, and the tinme is currently 11:10 a. m

You' re good to proceed.

Il
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BY MR. PHI LBI N

Q Dr. Filler, 1'd like to discuss now your
i nvol verrent in this case. |If you |ook at page 3 of
your report, in the m ddle paragraph there, it says "I

vol unteered to eval uate her, using nodern and
obj ective technology.” Do you see that?

A Yes.

Q So how did that cone about? How did you
vol unteer to becone involved in the case?

A Well, you know, | see information about this
in the Legal News and Law 360, so -- and | think
al so get sone of the patent organi zations that send
out newsletters. So | was aware of it, and, you know,
| had appeared before Judge Newman a couple of tines.
So | just thought that | could be hel pful, you know?

| thought, "Well, that's interesting,

because |1'd appeared before her, so obviously a very
hi gh-functioning individual, and | feel | have good
obj ective tools to assess her, as well as experience
at a high level.” So | sent an email. | saw
M. Dolin being, | think, quoted in sonmething, and

identified as counsel to him so | think | sent an
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email to him-- to himsaying, "You know, |'m a nmenber
of the Bar of the Court, and |I've been before this
judge, so | could testify from experi ence about her
function by conparison to ny prior appearance, plus I
could do an assessnent. Let ne know. "
And so, | didn't hear back, | think, for

quite a long tine, as nmuch as a year, and then he did
say that they -- they were interested to take ne up on
t hat .

Q Okay. So you reached out first to M. Dolin
by email ?

A That's what | think, yeah.

Q Okay. Do you still have a copy of that

A Probabl y.
Q Okay. | think we'd like a copy.
MR. MORRIS: [I'll look and see if we
have it.
BY MR PHI LBIN
Q And then, by what time frame do you think
t hat was?

A So |l would -- it was early on in this
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process, because this -- yeah, | nean, | renenber it
bei ng approxi mtely a year fromwhen | sent that to
when | ended up filing this report.

Q Okay. So about a year el apsed fromthat
first email to Septenber of 20247

A Yeah -- yeah, because this whole thing --
yeah, it becanme public, yeah, May of 2023; right? O
May, yeah.

Q Okay. And then, so you sent the email, a
whil e went by, and then what happened next?

A At sonme point, | think I got -- it was an
emai | or a phone call. | can't say; |'d have to | ook
back and see, from M. Dolin saying that was | stil
Interested to do this, 'cause, you know, they were --
t hey thought it m ght be hel pful.

Q Okay. And at some point, did you execute a
retenti on or engagenent letter?

A Yes, | prepared a retention letter stating
that | would, you know, carry out this nedical
eval uation and be prepared to conpare her current
function to ny personal experience of her as an

attorney, and that it would be on a pro bono basis.
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Q Okay. And before you were retained, before
you did that letter, what were your discussions with
M. Dol in?

A Very limted. Just, as | said, | had
witten an email. | think there was definitely a cal
where | explained a little bit about nyself and what |
do, and, you know, just said, "If it would be hel pful,
|'"d be interested to do that."

Q And did M. Dolin tell you anything about
the case? Wy he hadn't contacted you for a year?

A Just very vaguely, you know, "This is what's
goi ng on, you know."™ And that he thought -- you know,

he told ne there had been a couple of evaluations, |

t hi nk was what he was saying, | think it was at that
time point. And that it -- you know, that
additional -- it seemed to himthat additional

eval uati on woul d be hel pful.

Q Did he tell you anything el se about what he
would li ke you to do? What woul d be useful for the
case?

No.

Q Did you speak to Judge Newman before you
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were retained?

A No.

Q Okay. \When did you first speak to Judge
Newman in connection with this matter?

A | think it was only just on the norning that
| did the evaluation, so | totally -- | conmunicated
with M. Dolin; arranged to do the evaluation in the
D.C. area. | went through a process, 'cause |
would -- | was a |icensed physician in Virginia, which
is, you know, what you have is it's an adjacent state
regulation. You can see a patient in D.C. if you were
a Virginia-licensed physician as |long as you did not
have an office in D.C. But | went through the process
of establishing a District of Colunbia license, also
just to be on the safe side with this medical |icense.

Q Okay. But so the first time you spoke with
Judge Newman was the norning of the eval uation?

Yes.
Whi ch was August 24, 20247

Yes.

o r» O F

Okay. So in preparing your report, did

Judge Newman or her counsel provide you, other than
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t he nmedical records, what 1'I|l refer to as the nedical
records, did Judge Newran or her counsel provide you
with any other docunments?

A | was able to | ook through the different
affidavits and --

Q Okay. Anything el se?

A And the opinions of the other doctors that
eval uated her. That's just-- you had the neurol ogy
assessnent and the neuropsychol ogy assessnent.

Q Are you referring to Dr. Rothstein and

Dr. Carney?

A The ones on their own that were essentially
supportive of her, the two that I had. | think |I had
all of them | had both -- | had both -- | had all of
them -- everything had been done, yeah.

Q Well, let's distinguish between the tine

that you prepared the initial report, then |ater

there's the reply report. At the time you did the

initial report in August of 2024, you had the reports

of Dr. Rothstein and Dr. Carney. |Is that correct?
Yes.

Q Okay. Al right. So the first tinme you
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spoke with Judge Newman was the norning of August
24t h; correct?

A Yes.

Q Okay. But she had the CT perfusion scan
perfornmed at GWon August 22nd. |Is that correct?

A Yes.

Q And | think you say in page 8 of your report
that the CT scan was obtained at your direction. |Is
t hat correct?

A Right. So what happened is that my first
original thought had been that we could do a DTl scan.
And -- but then we were told that she had this
pacemaker and it was an issue. So we said, "Well,
maybe, maybe not." So let's get the -- so you have to
get the manufacturer and the inplantation informtion.

And then you contact the manufacturer to see
if it's MRsafe. And if it is, you get the
docunentation. And then when the patient goes to get
their scan, you present the docunentation to the scan
site as to safety. But it turned out in this case
that al though historically it was a safe inplant for

MRl that the conpany had been purchased, St. Jude was
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purchased by a conpetitor, and the conpetitor didn't
renew the -- the MR approvals.

So therefore there were no usable MR
approvals. And it nmay have been a commerci al deci sion
they made to make people get their pacemaker replaced
if they wanted an MRI. But the bottomline was we
couldn't do the MRI. And we have occasionally used
perfusion CT. Like, a good exanple is a young wonan
where the airbag had expl oded i nproperly and there was
metal in her eye, so we could not get an MRl w thout
ri sk of ripping up her retina.

So we used -- and -- the -- one of the
groups | work with in Texas had actually purchased a
systemto do perfusion CT scanning for that purpose of

ei ther imging patients that could not have an MR, or

we also -- there's a big interest in using perfusion
CT early after injury as - a -- it's a quick -- less
expensive nethod to -- because it's -- it is useful

for identifying patients likely to have persi stent
post - concussi ve syndrone.
So there are a couple of reasons why in our

head injury practice it would be of use. And in the
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course of deciding to advise on the purchase of that
system | educated nyself about other uses.
MR. MORRIS: Just answer his question

and then stop.
BY MR PHI LBIN

Q l"d like to focus just on this case, just on
the interactions with Judge Newman and the deci sions
that you made there. So how did you get the
i nformati on about her pacemaker and eval uate that if
you didn't speak to Judge Newran?

A Yeah, | think that these were nostly
conmuni cati ons between nmy clinical staff and the clerk
and one of the clerks in her office.

Q Okay. Do you know which clerk?

A | -- you know, |I'd have to | ook back through
those emails to see who they were comrunicating wth.

Q Okay. And then you nentioned that you went
t hrough a procedure because you're licensed in
Virginia to be able to do things in DLC. How did it
work with getting GWto do the scan? Do you just
wite a prescription for a scan and Judge Newman takes

it there and they do it, or how does that work?
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A Yes, you don't -- | don't need to be
licensed in -- | don't need to be licensed in District
of Colunbia to order a test there, to be done there,
as long as |'mwiting the order while I"min
California, for instance. But once you get to
exam ning -- even examning a -- a patient, the rules
vary fromstate to state

And technically it |ooked |like |I would have
been okay as an adj acent state physician, but in an
abundance of caution | went through the D.C. [|icensing
procedure 'cause they have a reciprocal relationship
t hat accel erates the process.

Q Okay.

A Reci procal with Virginia

Q Did you have any other nedical records of
Judge Newman's before you ordered the CT perfusion?

No.

Q Okay. And you didn't talk to Judge Newran

about getting the CT perfusion scan?

A No. We just -- | think I -- | probably,
whet her it was verbal, | have to | ook back and see if
| sent an e-mail, but said we provide the information
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t hrough the clerk that, in fact, we were not able to
get her cleared for an MRl and that we had a
recommendation for a -- ny recommendation is that we
woul d performa perfusion CT, that it could be done in
D.C., a convenient |location, though we had sonme --
identified two or three options 'cause not every

center does them

And noticing that, so -- yeah, so -- and
| -- | provided, again, maybe -- it was the clerk or
inthe e-nail. | have to | ook and see the expl anation
of what -- what it was and that it would help provide

obj ective data, which had, in ny opinion, significant
recognition in the literature relevant to the question
at issue.

Q Okay.

A Whi ch woul d -- which woul d be of age-rel ated
denentia, present or not, that there was a literature.
Had shown that it was being used for this purpose and
was considered to be better than useful and -- useful
for that purpose and better than ol der nethods in sone
regards.

Q Okay. So these e-mails with the clerk, the
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clerk was providing you with facts and information so
that you could decide what to do. |Is that correct?

A No, we -- we're just saying | was going to
reconmend this advanced MRI, but based on our
findings, the judge can't have an MRI. W're
recommendi ng a perfusion CT, which does have a
contrast injection, but if she's agreeable to that, |
think it would be helpful. And | think word cane back
that she said yes, she would -- the judge had deci ded
yes, she would be agreeable to that, particularly if
it could be done at GAU, which was convenient to her.

Q Okay. But to nmke the decision to do the CT
perfusion instead of the MR, you had to get
i nformati on about the fact that Judge Newman had a
pacemaker; correct?

A Ri ght, we -- so we asked that.

Q Just -- so the information about the
pacemaker came to you, | believe you said, through
e-mail from one of Judge Newnman's clerks. [Is that
correct?

A That's ny recoll ection.

Q Okay. And you didn't have other nedical
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records?

A That's correct. W just asked for the
docunent that they contact her. |[If they did not have
it, they should contact the cardiologist. It's a
routine thing. And ny office does this all the tine.
And because we're imaging patients with MR, we've
been doing that for nmore than 30 years. And so we
have a question, do you have a pacenaker? You have to
ask people.

You don't want to just find out by accident
later. And so they're trained to ask that question.

And if the answer is yes, they ask for the

docunentation. And then we have -- there are a couple
of people in the office who would -- were
sophi sticated to contact and -- and track down the

approval or not fromthe manufacturer.

Q Okay. Did you know at the tinme that you
ordered the CT perfusion scan that Judge Newran had
ki dney di sease?

A Well, | knew that there would be an issue.
You know, | think what usually happens --

MR. MORRIS: The question was, did you
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know?

THE W TNESS: Yeah, | -- |I'mnot sure
if I knew about it.
BY MR PHI LBIN

Q Okay. But the contrast agent used for the
CT perfusion can present risk to a patient with kidney
di sease, can't it?

A Ri ght. You need that full -- you need the
full -- that's another question. Once you conme to
giving contrast, the imge center would have to know
about that as well. Yeah.

Q Okay. But you didn't know about her ki dney
di sease?

A I'"d have to | ook back and see the sequence.
" m not sure.

Q Okay. So right now, as you are here today,
you don't renenber whether or not --

MR. MORRIS: That's what he answered,

yeah.

3

PH LBIN:. He can testify, Counsel

3

MORRI S: Well, he had answered

t hat .
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BY MR PHI LBIN

Q Are you saying that right now, as you sit
here today, you can't renmenber whether or not you knew
about the chronic kidney disease?

MR. MORRIS: (bjection. Asked and

answer ed.

Go ahead, you can answer agai n.

THE W TNESS: Yeah, so usually we have
a -- we have questionnaire process that -- which

addresses contrast agents. So |I'd have to | ook back
and see. It should -- the questionnaire should turn
that up. But | just -- it's not that ny -- not the
mai n question | was speaking of. It's a pre-inmging
guestionnaire that asks those questions. |[|'ll have to
go back and see. | just can't recall. But that would
have turned up.

BY MR PHI LBIN:

Q Okay. And in your ordinary clinical
practice, when patients conme to you, is it your
ordinary practice to order sone sort of imaging before
you' ve seen the patient?

A Occasional ly, yeah, 'cause neurosurgeons do
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that all the tinme. Many of ny coll eagues refuse to

see a patient unless they' ve already been i mged.
MR. MORRIS: Again, he just asked if

that was the practice. That was your practice.

BY MR PHI LBIN

Q Let's back up and focus on it. |Is it your
practice, in your clinical practice, to order inmaging
for a patient w thout seeing the patient?

A It occurs occasionally for |ogistical
reasons. But it's not ny -- it's not ny preferred
practice, but occasionally we do that.

Q Okay. Al right. Dr. Filler, 1've handed
you what's been marked as Exhibit 9. Do you recognize
this?

(Exhibit 9 was marked for
identification.)

A Yes.

Q And this is the report fromthe George
Washi ngt on Uni versity Hospital Radi ol ogy Departnent on
the CT perfusion scan, isn't it?

A Yes.

Q Okay. \Who signed the report?
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A Well, there's a note of signature under
Dr. Reza Taheri, and it's also -- say it's dictated by

Samuel Bel oin and approved by Reza Taheri.

Q Okay. Have you ever spoken to Dr. Taheri?
A Yes.

Q Okay. \When?

A

When | got this report.

Q And what was the substance of that
conversation?

A | said, "Well, this is a pretty sinple,
limted report. | gather that it has the key
i nformati on, but you guys don't usually do a nore
ext ensi ve report?"

Q And what was the response?

A He said, "Well, you ordered the CT
perfusion, but if you had ordered a CT and a CT
perfusion, then | would have given a nore extensive
report. But because of the way you wwote it, we don't
bill, so |l don't do a big report.”

Q Okay. Any other substance to your
conversation?

A And he said, "You know, would you like to
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order that?" And | said, "No, that's fine. | usually

read these nyself anyhow. "

Q Okay. But you were concerned enough to ask
himfirst about, "Hey, isn't there nore to this
report?"

A Well, | just wanted to make sure we had

everything that he -- that he said.

Q Okay.

A | thought, this, "Is this it?" And --
because we wanted to get the raw data and anal ysi s,
whi ch was al so only provided 'cause there's -- there's
nore. You know, we have the -- the full i-RAPID
anal ysis and you know - -

Q Okay. Let's go to page 32 of your report.
In your report, page 32. And right in the very top
line on page 32, it refers to Dr. Taheri's report.
And it says -- it starts at the bottom of the previous
page. "This study was interpreted by a staff
neur or adi ol ogi st, Dr. M Reza Taheri, MD, PhD, as
being conpletely normal.” Do you see that?

A Yes. That's what -- yeah, | asked him is

that what that nmeans? And he said, "Yes, it's normm
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as to the test that you ordered, Dr. Filler."

Q Okay. So in the tel ephone conversation you
had with Dr. Taheri, you asked himif this report
meant that it was conmpletely nornal?

A Well, it says it's normal. | would just ask
them "Is there anything else you're planning to
comrent on, on this CT?"

Q Okay. Can you just point out to us, point
out to ne on the report where it says "conpletely
normal " ?

A So it says that the diagnostic value of the
paranmeters provided can decrease as a result of

artifacts. And the volune of tissue at CBF | ess than

30 percent is zero. So basically, the -- that -- in
the literature, volune of CBS being below -- 30
percent bel ow the contral ateral would be an -- woul d

be an abnormality. So it's saying --

Q So if I could just -- so we'll go through in
order. If I could just stop you there. What that's
sayi ng, what you're reading, where it says "A equals
volunme of tissue with CBF | ess than 30 percent

relative to contralateral side." CBF refers to
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cerebral blood flow. |Is that right?

A Yes.

Q And what that's saying is the vol une of
ti ssue that had cerebral blood flow | ess than 30
percent relative to the contral ateral side. That
means relative to the other half of the brain. 1Is
that right?

A Yes.

Q So it's reporting that there's not a
m smatch in the fl ow between the two sides of the
brain. |s that correct?

A That's correct. Let's say if it -- if one
side were normal and one side were abnormal, then you
woul d see that difference.

Q But if, for exanple, both sides had a | ow
bl ood fl ow but they were the same, this would report
here that there's not a difference relative to the
contral ateral side; correct?

A Ri ght, yeah. | nean, it could be they
were -- had a simlar pathol ogy on both sides, and so
that that answer on A would only rule out an

asynmmetry.
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Q Okay. And so when you said that this is
conpletely normal, | guess nmy question is, that's your
interpretation of the fact that on these reports of A
and B, it was saying there was no difference from one
side to the other?

A Well, that's A, but see B is also saying --
it's giving you a -- an absolute value of a T-max
greater than six seconds. So this is the transit
time, which neans there's no abnornmality of transit

times, no slowing. So basically if you have a

typical -- one of the -- many of the typica
conditions in denmentia will inpair blood flow, and the
measure you get is an increase of T-max. | think that

in this case that would be an absolute abnormality,
even though it says relative to contral ateral side.

Q So you're saying that even though the report
says that it's reporting sonmething as relative to the
contral ateral side, do you think it's not actually
just reporting relative T-nmax from one side to the
ot her ?

A Yeah, | think it's also putting it into a

normal -- a generally normal range.
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Q And why do you think that, since it says
relative to contral ateral side?

A | didn'"t wite the format of their report,
but that's just what it says.

Q Okay. So you think the report is wong?

A No, | don't think it's wong.

Q You think it's not accurate in what it's
reporting?

A It may be -- it may be accurate and
ot herwi se significant.

Q Because we do agree, though, that what the
report says is that it's reporting volume of tissue
with T-max | ess than six seconds relative to the
contral ateral side.

A Yeah, so | did ask him You know, | said --
| said, "Well, I nean, I" -- 1 said, "I can go back to
i -RAPID, and I go through the data, which | did.
can go to the conpany, but what 1'd like to know,

Dr. Taheri, is am|l correct in reading this as saying
that there's normal”™ -- "you found no flow
abnormalities?" And he said "That's what it means."

He was very not -- he didn't really want to talk very
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much about it, but he was very clear, and | was very

cl ear.

Q Okay. So now --

A And | report --

Q You had a nore detail ed discussion.

A That one call. It was one call. | would
say, | nmean, | wasn't irritated. | wasn't -- |

t hought that there would be nore here, that he would
be nore -- and he just said, "Yeah, it's normal. You
can | ook at the nunmbers yourself, but it's normal."
As if I -- as if there was nme asking a question
conparable to yours, | was being crazy, you know?

So that was ny inpression of the call with
him But, | nean, maybe | m sunderstood, but -- and
then, I -- so | went through, and |I |ooked at the
val ues and the neasurenents and literature on it, and
it did seemto be normal. And | agree that, you know,
they use msmatch to -- so because if you were --
think the reason it's witten that way is that if you
were | ooking at stroke, okay, the chances of having
two strokes in the exact sanme place on two sides of

the brain is very low at the sanme tine.
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So you're going to have one stroke, and
therefore, putting it in this |anguage of
contral ateral, and he basically said that's just
how -- he doesn't, like, dictate or type this. |It's
just, | think, how radiologists like to do it is they

just hit a button, and the report gets generated.

Q Okay.
A So --
Q And do you know the way, this report was

prepared using i-RAPID CT perfusion software --

A Yes, and | talked to the i-RAPID conpany. |
| ooked through their software. | exam ned their
outputs. | went through the literature about what
t hey neasured and how they neasured it, and sonme of
which | cite and describe in the body of nmy report.

And | reached the conclusion, based on the
i mge findings and the literature and the area
assessed in determ ning these volunes and rates, that
i ndeed this had cone out normal. So I -- | was
satisfied with it because we have our own software for
doi ng perfusion anal ysis, although we possibly woul d

have had to reimge her
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So | was trying to decide, is their analysis
sufficient to answer the question, or do we need to
rei mage using ny Nordic Neuro Lab perfusion software?
And this i-RAPID software is very well accepted, and
even for this use. So it was ny inpression, after
talking to Dr. Taheri, review ng the data, review ng
the literature, speaking with the manufacturer, that
this was sufficient to denonstrate nornality.

Q Okay. \When you say that this i-RAPID
software is very well accepted, even for this use,
what does that mean, "this use"? Wat are you
referring to?

A Well, you could use i-RAPID to | ook at
perfusion for stroke, or it could be used in a
denmentia screen.

Q Okay. So just to be nore clear, your
testinony is that it's very well accepted to use the
i -RAPID software on CT perfusion to screen people for
dementi a?

A Yes, | nean, | | ooked to see -- | asked them
about it, the conpany -- | nean, | don't think it's --

|"'mnot sure if they have a | abel indication, and the
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way | like to explain that is, if you're going to

rel ease a nedication that works for 15 different

t hings, and nost of themit's 80 percent effective,
and one of themis 95 percent effective, you only put
in -- and it's a -- and the 95 percent one is hugely
conmon, you only put in for the one indication, 'cause
that'Il get it out in the market, and addi ng ot her

i ndi cations doesn't help you.

And once it's out there, doctors could use
it for whatever indicated. So | |ooked into this
guestion, and |I'm saying there that to Taheri it's --
it's normal, nothing needs to be done.

Q Okay.

A And that his report sufficiently
commruni cat ed t hat.

Q Okay. Then just one |ast question to make
sure that | understand this. On that line where it
says "B, volume of tissue with T-max," and it's
reporting that, were you saying that when you
contacted the i-RAPID conpany, you |ooked at the
software, and that your understanding is that this

line where it says "volunme of tissue with T-max, |ess
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t han si x point seconds relative to contral ateral

side,"” that it is not sinply reporting whether there's
a difference fromone side to the other, and instead
is reporting absolute values. 1Is that correct?

A Right, it says "T-max greater than," so if

the -- if it's -- if the T-max is greater than six
seconds.

Q Greater relative to what?

A Just greater than.

Q But it has to be greater than sonething,

greater relative to what?

A Greater than six seconds.

Q Okay. Greater than six seconds.

A Then it woul d be going sl ow.

Q And so | guess my question is, you

understand this to be saying that it's not measuring
sinply a difference fromone side to the other, it's

just giving you an absolute tinme neasurenent? 1|s that

correct?

A Yeah, so it -- it's giving an absolute tine
measur enent, and then you can take the -- the two side
measurenents. | -- | didn't wite this format, and
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i-RAPID didn't wite this report either. They sinply
are providing the nmeasurenents.

Q Okay. Let's npve on to your in-person
exam nation of Judge Newnman. So where did you do that

exam nati on?

A I n judge's chanmbers.

Q Okay. And that was on August 24t h?

A Yes.

Q Whi ch was a Sat urday?

A Yes.

Q So why do it in the judge' s chanbers?

A It was her choice. | nean, | had arranged
to -- | had a couple of options to arrange for space
either in -- so originally in -- in Arlington. And so

you run into the issue of, would that conflict with
the rule that you can use a adjacent state |icense as
| ong as you don't have an office in this state?

Because what they're trying to prevent is, |
have a big office in D.C., but I only have a Virginia
license, and | have a whol e business. But as soon as
| have an office, rather than following ny Virginia

patient into D.C. So at the tinme, | think my |license
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cane through around that time anyhow, we contenpl at ed
havi ng her go to an office.

But then they said, "Well, can you just do
it in her chanbers?" And | said, "Yeah, we can do
that. | think that would be okay to do it."

Q Okay. And why not do it at her hone?

A | also thought I m ght be going over to the
| ocation of her home. But it turned out she had
suggested it be done in chanbers.

Q Okay. Let's look at page 28 of your report.
And if you | ook under the heading General Physical
Exam nation at the second paragraph, the second
sentence there says "She is observed entering and
exiting the vehicle by which we arrived at the
Court house of the Court of Appeals of the Federal
Circuit, and then observed walking to the elevator in
t he parking garage and fromthe el evator to her
chanbers.” |Is that correct?

A Yes, and | stated the --

MR. MORRIS: Wit for the question.
THE WTNESS: Ckay. Go ahead. Yes.
/11
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BY MR PHI LBIN
Okay. That's what it says?

A Yeah.

Q So I'd just like to unpack that a little
bit. So how did that work? Where did -- how did you
get in the vehicle with her? And where was that? And
where did you see her get in the vehicle? And how did
you get to the court?

A So | stayed at The Hay- Adans; right? \Which
is where | usually will stay if I'"'mtestifying in the
Federal Circuit, Court of Appeals of the Federal
Circuit, or the other court that's adjacent to that.
The -- so the -- | think when | talked to the clerk
that norning, or her clerk that norning, she said that
the judge would prefer to do this in chanbers.

| said, "Oh, I'll just walk over there."
And she said, "Well, we can" -- "we're on our way.
Why don't we just pick you up and take you over to the
court? Because it's |locked up on the weekend. You
won't be able to get in."

Q And was that -- do you know the nane of that

clerk?
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A |"mnot recalling right offhand, but I -- |
have -- | have that in ny records.

Q vas it [N

A I think so, yeah

Q Okay. So _ and the judge picked
you up at The Hay- Adans, and you drove over to the
court building. |Is that right?

A Yes.

Q Okay. And then did _ drive the
vehi cl e down underneath into the parking garage bel ow
the court buil ding?

A Yes, because it's -- that's all -- that's
their point was it was | ocked up on the weekend, so
the one -- but she could get entrance, and so they
drove down in there.

Q Okay. And did she stop and talk to the
mar shal or the guard to get entry into the garage?

A I think so, yes.

Q Okay. And because it was |l ocked up and it's
a federal building, did they have to identify who you
were to get access to the garage?

A | don't recall. | think it was sufficient
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that the judge was there and indicated that -- and
with N they should be adnitted.
Q Okay. Did you hear any conversation that

_ had with the nmarshal there at the garage

entrance?

A | don't recall.

Q You don't recall any conversation?

A There may have been, but | just can't recal
what was -- sone words were said, a few words, that
was -- seened to ne very basic along the lines of --

MR MORRIS: |If you don't --
THE W TNESS: Yeah.
MR. MORRIS: Go ahead.
BY MR PHI LBIN
Q So did -- you don't recall _
identifying you for anyone?
A I think she may have identified, but | just
can't be sure.
Q kay. So did I -ntion anything
to you about having to sign into the building in a
visitor |og?

A | don't recall that.
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Q Okay. Did you have to show anyone an ID to
get into the building?

A | don't think so.

Q Okay. |'m handi ng you what's been marked as
Exhibit 10. Dr. Filler, this is a declaration signed
by _ who's the Security and
Emer gency Managenent Adm nistrator at the U S. Court
of Appeals for the Federal Circuit. And can you see
i n paragraph 3, he says that "The attached docunent is
a true, accurate, and conplete copy of records
generated by the Passage Point Visitor Managenent
Software.” Do you see that?

(Exhibit 10 was marked for
identification.)

A Yes.

Q And on the next page, it's a visitor |og.
And on the top line there, you can see there's a tine
in and tinme out colum. And on the top line there, it
gives a tine in on August 24, 2024, at 1:03 p.m Do
you see that?

A Yes.

Q Okay. And the person there on that top line
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is given as Ral ph Fischer, and the person bel ow t hat
is _ _ is the clerk, isn't she?

A Yes.

Q Okay. Was Ral ph Fischer in the car with
you, with _ when you arrived?

A No, | was just -- | was the only passenger.

Q Okay. So and further down the last |ine on
this page of the visit |og shows Judge Newman. Do you
see that?

A Yes.

Q And the times for all three, August 24,
2024, at 1:03 p.m, for Ral ph Fischer, for ]
_, and for Judge Newran, they all arrived at
1:03 p.m; correct?

A Yes.

Q Okay. But the three people in the car that
you arrived in were Judge Newran, _ and
you. |Is that correct?

Yes.

Q Okay. But _ never tal ked to you

about having to sign you into the buil ding?

A No. | don't recall any -- | don't recall
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anything -- it being sort of raised an issue -- as an
i ssue.

Q Okay. Al right. Then when you went up to
Judge Newman's chanmbers to do the exani nation, was

anyone el se present?

A No.

Q _ wasn't there?

A Well, she went up with nme, and then she said
she woul d be going out to, | think, work out or

sonething |ike that, or run.

Q Okay. But during the exam nation, it was --
you and Judge Newnman were alone. |Is that correct?

A That's correct.

Q Okay. Al right. [1'mgoing to hand you

what's been marked as Exhibit 11. Do you recognize

this?
(Exhibit 11 was marked for
identification.)
A Yes.
Q And is this a copy of your notes fromthe

exam nation of Judge Newman?

A Yes.
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Q Okay. And | just want to nmake sure that |
understand sone things on here. You see on the first
page there's a headi ng that says "Review of DTIQ'?

A Yes.

Q What does DTIQ stand for?

A That's that questionnaire with a couple
hundred questions on it. So I'm |I|ike, |ooking at
this form and |I'm asking her questions off the form

Q So when you say that formwith a couple
hundred questions, that's the questionnaire that you
have created for doing a screening of your patients?

A Yes.

Q And -- but Judge Newman had not filled that
out; correct?

A Correct.

Q Did she have it in front of her?

A No. Sol'm-- soif -- if a patient showed
up at ny office, it happens all the tinme, and they
didn't fill out their form they have to sit out there
and try to fill out the form | have the choice
al ways of just going through with the patient nyself

and just go through the whol e questionnaire. But
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often it's time-consumng, and | don't. But | think,

you know,

t hought, "

Q

certainly in deference to the judge,
Well, I'Il just ask her the questions."

Okay. So when you were talking with Judge

Newman, you had in front of you your questionnaire of

200 questi
A

ons?

Ri ght, on a conputer screen. So |I'm going

t hrough, and |I'm aski ng her.

Q And you asked her all of those questions?

A Yeah. And | do that pretty nuch in all ny
exans. | go through. | nentioned -- testified
earlier, that | then go -- they fill it out, and then

| go through, and | ask them you know, the same

guesti ons.
Q
out ?
A
Q
questi ons
A

Q
A

Ckay. But this time she had not filled it

That's correct.

So you were basically adm nistering the
to her?

Yes.

s that accurate?

Yes.
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Q Okay. Could you tell us -- just because |I'm
not good at handwiting sonetimes or readi ng, what

does it say on your notes, on your nenory?

A So firstly, we -- so the way that -- the
form goes through, but I'Il -- 1"l just read out what
it says, to answer your question. "So long-term

menory, auditory tact, denies decrease in nane
recol l ection, denies decrease in recalling words to
songs. Consistent scope of recall for oral argunment
cases.

Long-term nmenory visual, denies decrease in
face recognition, denies decrease in recall of
| andmar ks. Long-term menory, tine sequence of events,
states as normal." And, you know, |'m just reading

this rather than telling you what the questionnaire

says.
Q Yes, that's all | wanted.
A Okay.
Q That' s perfect.
A Al right. So "new nenory formation,

recalls substance of phone conversation, recalls

instructions." | think that last line is "recalls
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intention.” So it's "intention of travel." That

is -- why did | -- why did | go to that other roonf
Q Okay.
A Then it's "imedi ate nenory, not repeating

hersel f, not |osing track of her train of thought as
she speaks. Speech, word finding stated nornal
Nor mal flow' --

Q |"msorry. Doctor, but when stated nornal,
does that nean that Judge Newman stated that her word
finding was nornal ?

A Yes. The question is, do you sonetinmes have
troubl e thinking of the word you want to say?

Q Okay.

A And she states, "Nope, word finding is
normal, don't encounter that." Then | go through
normal flow of speech, "denies any stuttering or
slurring of words.”™ And then "no inpression of no
i npai rment of understandi ng of speech responding to
guestions. Reading, no difficulty recognizing words,
able to maintain attention during reading. Good
recall of read texts."

Q If I could just stop you there, Doctor, did
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you give her a text to read and then ask her questions
about it?

A Wll, the test | did, no. Wat | -- the
only test | did, which | described subsequently, is to
descri be a technology in a patent question. And then
she had to explain back the technol ogy, which is very
conplex. Two or three of them | gave. And then --
and then to spontaneously conmment on her inpression of
the -- what | believe to be a at | east worthwhile
guestion in patent |aw, where there m ght be
di fference of opinion anong judges.

Q Okay. But at this point in your evaluation

or exam nation, when you noted "able to maintain

fluency of reading and good recall of texts,” was that
based on just asking her?
Yes.
Okay. She just self-reported this?
A Yes. This is all -- just like -- that's how
t hese questionnaires work. Just -- so writing states

"good mai ntenance of" -- "good, you know, it's
advanced technical legal witing."

Q That's, again, her self-report?
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A Yes.

Q Okay.

A And | had revi ewed several of her opinions
recently. | had a stack of her recent |ast few
opi ni ons, you know, that | had read through. And you
can see a problem but | understand that clerks could
have contributed to -- you know, to those. GOkay. So

cognitive. GOkay. You know, on nulti-step planning
and nultitasking. Navigation states no inpairnent.
Simple math, normal, e.g., calculating tips, et

cetera. Attention and -- and concentration, denies

any inpairnent.

Q And these are all, again, self-report?

A Yes.

Q Okay, great. | think that was very hel pful.
That's good for that form In your interview or

eval uation with her, did Judge Newman deny havi ng any
hi story of syncope?
A I think I discussed that with her.
MR. MORRIS: You take your tinme and
| ook.

Il
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BY MR PHI LBI N:
Q Well, it'll probably expedite things. Let's
go to page 4 of your report.

MR. DOLIN:. -- on the report or stil

MR. PH LBIN. O the report.
BY MR PHI LBIN
Q So on page 4 of the report, the paragraph
that's about two-thirds of the way down the page,

starting with the word "Prior to," there's a sentence
in the mddle of that paragraph that says "Wile the
records"” -- and this is referring to nedical

records -- "are described nore fully below, nothing in
the records shows that Judge Newran has ever suffered

a heart attack,"” and then there's a parenthetical, "or
had a fainting episode."”

And then it goes on to say "The records
reviewed by me do not shed |ight on Judge Newman's
current condition.” Do you see that?

A Yes.
Q Okay. And then on page 18 of the report, in

the top paragraph under the headi ng Past Medi cal
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Hi story, the |ast sentence of that first paragraph
says "Judge Newnman deni ed having had a heart attack at
any point in her life or any fainting episodes, and
records do not reveal any such episodes.” Do you see
t hat ?

A Yes.

Q So that's saying she deni ed having any
syncope, and your review of the records did not reveal
any fainting episodes?

A By which | mean the medical records, and I
understand there's a report, an affidavit, |I'm saying
t he nmedi cal records do not reveal

Q The nedi cal records don't reveal ?

A Yeah.

Q Right. Okay. So let's take a |ook -- okay.
|'ve handed you what's been marked as Exhibit 12. And
this is a nmedical record that was anong the set of
medi cal records that you reviewed and were given to us
by Judge Newman's counsel. And you can take a mnute
to | ook at that.

(Exhibit 12 was marked for

i dentification.)
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MR. MORRIS: Do we |ook at any
particul ar part?
BY MR PHI LBIN

Q Well, let's go to page -- there are Bates
numbers in the bottomright-hand corner. Let's go to
page 1676. And do you see there in sort of a --
there's a gray bar near the top with text in it?

A Yes.

Q Near the top of the page there's a gray bar
that says "04/19/2023 - ED to Hosp- Adni ssi on
(Di scharged) in _ Hospital ." Do you see
t hat ?

A Yes.

Q Okay. And actually, if you | ook at the
Assessnment section, there's a line there that says
"Judge Newnman is a 95-year-old female with a history
of hypot hyroi di sm pacenmaker placenment by Dr. -}
presenting after a brief syncopal episode |lasting a
"split second."”™ Admitted with syncope and AKI." Do
you see that?

A Yes.

Q Okay. So she was admtted to -
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Hospital, according to this record, on April 19, 2023,
after an epi sode of syncope. Isn't that right?

A Yes.

Q Okay. And if you go to the Bates nunber,
page 1681, and it's sort of in the bottom half of the
page. There's a note there. Do you see where the
author is Theresa Osuji ?

A Yes.

Q And this was a note at 04/20/ 2023 at 6: 39

a.m Do you see that?

A Yes.

Q And it says "Received patient from enmergency
departnent.” And then towards the end "patient had a
good ni ght sleep.” So do you see that?

A Yes.

Q So this shows that Judge Newnman was in the
hospital overnight. She was admtted overnight as a

result of that syncope episode?

A Yes.

Q Okay. And then on page 1683, down in the
bottomthird of the page, there's a heading that says

Prior to Treat nent.
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A Yes.

Q And then there's a line that says "Referral
Di agnosi s. "

A Yes.

Q And it says "admtted for syncope epi sode,

found to have AKI." Do you see that?
Yes.

Q Okay. So is it fair to say this is -- |
mean, it's a docunment that starts at page 1667 and
goes through page 1685. This is a nulti-page docunent
about adm ssion -- her adm ssion to the hospital for
an epi sode of syncope; correct?

A Well, | think they' re concerned about her
cardiac rhythm Yeah, that's -- that's the issue. So
it's not that they're all exam ning her for the whole
syncope wor kup or sonething. They're specifically --
whoever -- whoever was the source of saying "a split
second, " enough to raise concern.

Q But she had an epi sode of syncope, according
to the records?

A Yeah, but the records -- the nost detail you

get is "a split second.”™ So I'mnot sure why they --
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does that nean she didn't fall to the ground or just,

you know, it's hard to know.

Q Okay.
A And -- and, you know, it's not as if you --
you don't have -- so you don't have an observed

syncope, but absolutely it says what it says.

Q Is there a reason you didn't nmention this in
your report?

A I think I"'mjust indicating a -- the
statenment that they -- that she did not -- her
statenent that she did not have a bl ackout.

Q Well, let's go back to page 18 of your
report. So under that first paragraph, under Past
Medi cal History, again, the |last sentence says "Judge
Newman deni ed having had a heart attack at any point
in her life or any fainting episodes, and records did
not reveal any such episodes.”

A Right. So, | nmean, it's the difference
bet ween an actual faint where you' re out unconscious
sonmewher e being observed versus saying that you felt
faint for a split second.

Q Yeah.
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A So -- and | think -- | think they're both
fair descriptions, but, you know, | take your point.
The record says -- has the word syncope in it.

Q Well, at the time you prepared your report,
did you not include a nmention of these medical records
we just went through because you didn't think they net
the threshold for syncope?

A No, I -- | nmean, | reviewed the records, and
at that point in the report |I'mtalking about her
st at ement .

Q Wel |, Doctor, you're also saying "and
records do not reveal any such episodes.”

A Fai nting episodes, yeah. | nean, a faint
is -- is going to be nore than a split second.

Q Okay. So | just want to understand what you
t hought when you wrote this down. You knew about
these medical records referring to the hospital
adm ssion for syncope?

A Yes.

Q But you decided they didn't count as a

medi cal record showi ng a fainting episode --

A Well, it's a diagnosis code that they're
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trying to support to get a certain reinbursenment. So

sure, | nmean, | guess the -- there m ght be a
di fference between sayi ng soneone fainted, |ike the
period of blackouts conmes up all the time in head
injury where there was -- was there a nonent of breach
of menory? What is the description of this, you know?
And a split second m ght have been a sense
of feeling, a nonment of |oss of sensorium | -- you
know, | don't know. But | think that a faint -- being
fainted neans that you should be seen unconsci ous,
which I don't think that is what this is, which
don't think this -- but I -- | agree that you could
use the word in many situations, syncope, to overlie
a -- a faint, but there's -- they're not exactly the
sane thing.

Q ["mjust trying to find out what you neant
when you wrote down "The records did not reveal any
such epi sodes. "

A They did not reveal -- they did not reveal
what | just -- | already testified on this. [|'m not
goi ng to keep saying the sanme answer agai n.

Q Okay. | just want to understand. You were
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aware of this particular nedical record when you wote

that sentence. |Is that correct?
A We can have the court reporter read back.
| f you al ready asked ne that question, | already

answered it.
Q Doctor, | just want to know, were you aware
of this nmedical record when you wote that sentence?
MR. MORRIS: Cunul ative testinony.
THE WTNESS: |I'mwaiting for her to
read it back.
MR, PHI LBIN: Sure.
THE REPORTER: Just one nonent.
(The reporter repeated the record as
requested.)
BY MR PHI LBIN
Q So you were aware of the records, and now I
just want to understand. The reason you didn't
mention them here is you thought they didn't count as
a fainting episode. |Is that your testinony?
MR. MORRIS: Object to the form
THE W TNESS: Yeah, no, | just --

MR MORRIS: |I'msorry. That was not
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his testinony.
MR. PH LBIN. Ckay. I1'll withdraw the
guesti on.
BY MR PHI LBIN
Q Doctor, you've testified that you were aware
of the nedical records showing that she was admtted
to the hospital for an episode of syncope. M
guestion is, why did you say here that the records do
not reveal any episodes of fainting?
A Yeah, | -- | just said and this is why I
don't like to testify --
MR. MORRIS: Sanme objection.
THE W TNESS: That, again and again is

that any little word difference, you can put the two

of them-- "Well, here you said A, and here you said
B," so |l don't like to answer the sanme question tw ce.
| feel 1 answered it, which was to say, and |'m going

to repeat it, but it's an advanced objector. You're
doing this is a way to get two different statenents of
t he sanme thing.

But that a faint would be sonething

i ke someone being witnessed to have been bl acked out
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and fallen, for instance. The description of a "split
second" indicates maybe a brief nonment of feeling a
decrease in sensorium |'m saying there not that she
didn't have a brief noment of syncope. |'m saying she
didn't have a faint.

BY MR PHI LBIN

Q Okay. So --

A | did not read the past records into the
note, | -- but | cited to the past records.

Q Okay. So are you saying that syncope is
sonething different fromfainting?

A Well, a full syncopal episode would be
simlar. That is, someone's witnessed to be
unconsci ous, but they're not saying that's what
happened.

Q Okay. |'ve handed to you what's been marked
as Exhibit 13, and this is another nedical record.
Coul d you go to the page that's Bates marked 1436 in
the lower right-hand corner?

(Exhibit 13 was marked for
i dentification.)

A Okay.
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Q And can you see up towards the top where it
says "BEGA N - Ofice Visit"?

MR MORRIS: I'msorry to junmp in. Can
you give hima -- on the date too?

MR. PHI LBIN: Sure.
BY MR, PHI LBIN:

Q Just bel ow where it says "BEG N - Ofice
Visit," it says "Date of Service Tue Apr 25 2023."

A Yes.

Q And it says "Chief Conplaint Hospital f/u,"
which is followup, | believe, "for syncope"?

A Yes.

Q Okay. So this is April 25th. It's a few
days -- it's six days after the April 19th event when
she was adnmitted to the hospital for syncope.
Correct?

A Yes.

Q Okay. And under Subjective, can you read
just the first four lines there?

A It says: "She was working at honme. She
stood up from her chair and passed out and fell to the

floor”™ -- or "feel to the floor. It did not have any
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synptons | eading up to the syncope.™

Q Okay.

A And -- below that --

Q And then a couple of |ines below that, do
you see where it says "Had sim|ar episode prior to
getting pacemaker"?

A Yes.

Q Okay. So where it reports that she passed
out and fell to the floor, does that count as
fainting?

A Yes.

Q Okay. So sanme question as before, why did

you not nention this record in your report?

A I m ght have mssed that line. | -- 1 think
| saw the brief -- the thing that's saying it was a
split second, but I don't think I saw that.

Q Okay. So -- and you see also it says that

on that sanme page "Had sim |l ar episode prior to
getting pacemaker"?

A Yes.

Q And then if you go to the page that's Bates

mar ked 1441, in this same set of records, in this sane
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exhibit, if you see sort of in the m ddle of the page,
it says "BEG N - Ofice Visit"?

A Yes.

Q So this is a separate office visit, and it
gives the date of service as Friday, March 17, 20237

A Yes.

Q And if you | ook down under Subjective, the
| ast sort of hashtag, the | ast section there, it says
"Lung nodul es on CT done when she was in the hospital
for syncope."

A On 14417

Q Yes.
A Yes.
Q So this is referring to an earlier episode

when she was in the hospital for syncope?

A It's saying |lung nodul es were noted on the
CT scan when she had the hospital adm ssion for
syncope.

Q So she was admtted to the hospital another
time for syncope?

A | -- that doesn't say that. It just said --

says "Lung nodul es on CT scan when she was in the
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hospital for syncope.™

Q Okay. |If we could | ook at page 23 of your

report.
A Okay.
Q In the mddl e of the page there, there's a

Probl em Li st as of August 22, 2024. Do you see that?
A Yes.
Q So you included in your report the things

t hat showed up on the problemlist. |Is that right?
A As far as | recall, yes.
Q Okay. Now, if nmenory inpairnment had showed

up on her problemlist, would that be relevant?

A It would be -- would be relevant. |'m not
sure if this was a -- a problemlist that |I did or if
it was -- if I"'mreporting sonebody el se's problem
list here.

Q I think you're reporting a problemlist that

showed up in the nedical records. Does that seem
fam liar to you?

A Yes.

Q Okay. So let's -- okay. 1've handed you

what's been marked as Exhibit 14. And this is al so
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fromthe nedical records. |If you could turn to the
page, it's the second page. |It's got Bates nunber
1359. And do you see that on this page there's a
problemlist?

(Exhibit 14 was marked for

I dentification.)

A Yes.

Q If you go down -- | think it's in
al phabetical order, if you go down to the Ms, do you
see that it says "nmenory inpairnment"?

A Yes.

Q Can you tell when that was noted on the
problemlist?

A Well, it says April 27, 2022.

Q Ckay. And then-- 1've handed you what's
been nmar ked as Exhibit 15, which is another nedical
record. Could you look to the page that's Bates
nunmber 11337

(Exhi bit 15 was marked for
I dentification.)
MR. MORRIS: Can you |let himget

ori ented about what it is?
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MR. PHI LBIN: Sure.

MR. MORRIS: And |ook at the date. And
take your tinme and get whatever you need.

THE W TNESS: Ckay.
BY MR PHI LBIN

Q So if you | ook at Bates nunmber page 1133, up
in the top in the box, there's a |list of Reviewed
Problems. And this is -- you can see in the Date |line
that this is April 17, 2024. Do you see that?

A Yes.

Q And in the list of problens -- this one's
not al phabetical entirely, but sort of the fourth from
the bottom Does that list nmenory inpairnment?

A Yes -- no, it doesn't say if that |asted for
a day or an hour or if it was a permanent total nenory
deficit of -- no, and I think that the context of it
seens to be a list of concerns, and then there's no
detail, there's no exam nation. So | would take from
that the inpression it was taken by the clinician as
m nor rather than know ng who she was -- who
witing -- the person witing this report. So --

Q Okay. Going back to the exhibit we had a
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second ago, the other nmenory inpairment, do you have
that in front of you, page 1359?

A Yes.

Q And you said that you could tell the nenory

i npai rment there was noted on April 27, 20227

A Yes.

Q Okay. But do you know who noted it?

A | didn't wite this record.

Q | understand that.

A So it comes fromthe Virginia Hospital
Cent er _ And the person -- so
this -- you know, soneone has entered in the medical
record. So the problemlist -- you know, anytinme you

mention a problem even years |ater, sonething that
| asted for an hour may pop up in your problemlist.

They don't curate them but they do attend

to the ones they're concerned about. So | agree that
it's -- appears in the list and we just don't know if
it was just the day she had the -- a single episode or

it happens continuously and she doesn't know where she
is. | don't think that's accurate. So it's hard --

there's no -- | don't know if there's any additional
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qualitative information or any testing they did or --

Q Wuld it be relevant to know those things?

A Well, it would be hel pful, but she states
t hat she doesn't have a nenory inpairnent, which, you
know, | asked the person, at least in person directly
as a physician. And didn't just ask nenory
inpairment. | asked her a whole series of separate,
di fferent questions and situations and aspects that we
all lunp as nmenory. So | see it's there, but by ny
exam she deni es nenory i npairnent.

Q Okay.

A And | didn't find any during ny exam

Q You did put a problemlist fromthe records
in your report; correct?

A Yes.

Q Okay.

A Absol ut el y.

Q Why did you not nention the menory
i npai rment on the problemlist?

A Well, I"mIlooking at sonme problemlist and
what ever one | was | ooking at nust not have had that

on it. 'Cause | don't list -- | didn't copy all these
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in, and the records, as far as | knew, would be
occl uded or attached.

Q So were you aware of the records putting
menmory inpairnment on the problemlist when you
prepared your report?

A No, I didn't -- | don't -- didn't do a
i ne-by-line typed-up summary of this. So basically,
| ' m bei ng her neurosurgeon, not her internist. So --

and | did | ook through her records. She didn't have a

prom nent conplaint. | don't know why that's in
there. | agree that it would have been relevant to
ask her about that, why it was there. | nay have

asked her, and she said she didn't know why it was
there. | just don't know.

Q But you don't know if you asked her that?

A | presume | did, but I don't have a specific
recol l ection of discussing that entry.

Q Okay. Because you could only have asked her
about that when you saw her on August 24th if you had
t he nmedical records before you saw her that day?

A Right. | did the review on nost -- | had --

| had some records, but | did the full review
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subsequent | vy.

Q So you did have sone nedi cal records before
you saw her on the 24th?

A | didn't have tinme to -- they were given, |
think, at the -- | think on the sane day, so | didn't
really have tine to do the full review at the tinme of
the visit.

Q Okay. How were they given to you?

A My recollection is they were on a thunb
drive.

Q Okay. So you think that on the norning of
t he exam you were given a thunb drive with the nedical
records?

A Yes.

Q Okay. Are you sure about that?

A Yes. It's possible it was sent to nme
before. | guess I'll have to go back and see if |
have any notes about it if there were -- but | --
that's ny recollection of it, but I'll have to go back

and see if | have any further notes about it.
Sonehow, | was given this set of records, which | then

summari zed, you know, for my report.
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Q Okay. Just -- okay. 1'mgoing to hand you
what's been marked as Exhibit 16. And, Doctor, these
are UPS Second-Day Error mailing | abels that are
addressed to you. Do you see that on the first one?

(Exhibit 16 was marked for
identification.)

A Yes.

Q Okay. And | will represent to you that ]
_, Judge Newman's clerk, submtted a declaration
in this case stating that she sent the nmedical records
to you on a thunmb drive by UPS.

A Yes.

Q And that these are the mailing |abels
showi ng that.

A Yes.

Q And if you | ook on page 2 of the exhibit of
the mailing | abels -- okay, on that second page there,
do you see sort of right in the mddle top it says
"Hell o, your package has been delivered"?

A Yes.

Q And what's the delivery date?

A Sept enber 4t h.

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




N

A W

10
11
12
13
14
15
16
17
18
19
20
21

22

Page 137

Q Okay. So does that refresh your nenory
about when and how you got the medical records?

A Yes. They obviously were sent to ny office
at that tine.

Q So you didn't have them on August 24th when
you tal ked to Judge Newmran?

A | probably brought themw th ne.

Q Okay. So, Doctor, we just |ooked at the

| abel saying it was delivered on Septenber 4th --

A Al right. I'msorry. So the -- the
visit -- the visit was August 24th. So this is after
the visit.

Q Correct. So does this refresh your nenory

that you did not have the nedical records before
tal king to Judge Newnan?

A Well, it's possible that | was given
sonething at the tine, and this is an additional
record. | don't know what she said about it. So --
but I know | didn't review records on the date of the
visit 'cause it's a lot to |ook through. But I -- 1
reviewed it. So the date of the report is not -- this

is -- is the date of the visit, but it isn't
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necessarily fully prepared, like, in ten seconds while
| stand there at the end of the visit or sonething.
Q Under stood. The date of your report is

Sept enber 17th; correct?

A Yes.

Q Okay.

A That's -- that's what | was | ooking at. So
we -- | have themby the time I"'mwiting the report.

| reviewed themto do a sunmary. This set, at |east,
| didn't have. | have sone recollection about there
bei ng some thunb drives, and they may have said, "Oh,
what ?  You know what? We'll just send themto your
office," or sonmething. | -- 1 -- you know what? | --
| don't know. But | didn't have tinme that day to
review records. And | think it was a good choice to
send themwi th a documented e-mail just for this very
purpose. When did they arrive? How were they
delivered? Et cetera.

Q So on the day you spoke to Judge Newran on
August 24t h, you had not reviewed the medical record;
correct?

A As | think about it, there were sonme
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records, and | said, "You know, there's no tine to do
this today. Let's go through with this, and pl ease
send themto ny office.™

Q Okay. But --

A It seens to be what it was. So there were
records there. | remenber sonething about that, but
saying, "There's not going to be time to go through
all this. | don't know what all's there, and let's
just address the present situation, and then | wll

| ook at the records.”

Q So you had not reviewed them before your --
A No, absolutely not. No, | didn't have an
extensive review of records. And | -- | wll

typically scan records, if available, immed ately
prior to seeing a patient. | will allot five to ten
m nutes to get the major gist of it. And then in
doing a report, | will just -- I'll go through it.
But |I'm not being the internist, but I do want to know
the maj or contours.

Q So just -- I"'mjust trying to focus back on
this specific record about nenory inpairnment, because

a mnute ago you said that you thought you m ght have
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asked her about that in the interview. And | just
want to see if now, if your recollection is refreshed,
that you couldn't have asked her about that in the
i ntervi ew because you hadn't reviewed the records.

A | hadn't done a detailed review. | think
I'"d had a -- a quick look at it. And -- but | did not
do a review of records. | never do a review of
records with a patient during a visit because it's a
separate issue. So | have ny interview, and | have ny
exam nation. And in the course of a report -- and
patients should declare their prior nedical
conditions, so that | can be aware of themin
exam ni ng and di scussing with them So ny inpression
here is | did not -- I -- | had sonme quick ook at it,
but I said, "Well, I'"mnot going to review these now.
Pl ease send them™

Q Okay. So now having seen these docunents,
havi ng had a chance to refresh your recollection on
sone of these things, | just want to nake sure, why
did you not nention the nmenory inpairnment nmedical
records?

A Well, | -- "cause | did a -- | don't know.
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| did a detailed evaluation of it. | don't -- | don't
remenber specifically excluding it, but |I talked -- |
went through -- it's such a very general term |
don't know, was it her nmenory formation? Was it her

auditory tag long-term nmenory for songs, you know? So

|'"ve really covered that ground in detail in terns of
her present status. But | don't -- but | don't think
that | did a page-by-page, line-by-line sunmary of her

medi cal record.

Q | understand you didn't do a page-by-page
summary. |I'mjust trying to find out, when you
prepared the report, were you consci ous and aware of
the medical records listing nmenory inpairment, and did
you decide not to nention them for some reason?

A No, | think somehow, | may have m ssed t hat
line in there.

MR. PHI LBIN: OCkay. Should we break
for lunch?
MR MORRIS: Any tine is fine. That's

fine with us.

3

PHI LBIN: Okay.

3

MORRI'S: This is a good stopping
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poi nt .

MR. PHI LBIN:  Yep.

THE REPORTER: The tinme is currently
12:39 p.m, and we're going off the record.

(OFf the record.)

THE REPORTER: We are back on the
record, and the tinme is currently 1:39 p. m

And you are good to go ahead.

MR. PHI LBIN: Thank you.

BY MR. PHI LBI N

Q Dr. Filler, |

just want to go back briefly

to a couple of the hospital

records we di scussed

concerni ng the event

of syncope in April

if there was --

the second one we

do you renenber

| ooked at, I'mpretty sure it's Exhibit 13, which
has --

MR. MORRIS: Hold on. Let ne get the
exhibit. Thirteen?

MR. PHILBIN:. Mm hmm

MR. MORRIS: Oh, one cane up right
here. That's 14 --

MR. PH LBIN: It mght be under what

of 2023. And

he
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has there.

MR MORRIS: W'Il get there -- 13.
Organi ze these.
BY MR PHI LBIN

Q And does that have down in the bottom
ri ght-hand corner Bates nunmber 14347?

A Okay, | see the one with 1434, yes.

Q Okay. So if you go to page 1436, this is
the one we discussed. We're under subjective. It
says "Syncope was working at home, stood up from her
chair and passed out and fell to the floor." Do you
remenber that?

A Yes.

Q Okay. And | think you said that you m ssed
this one in going through the records?

A Yes.

Q Okay. So then the other one, which I think
was Exhibit 12, | was asking you about why didn't you
note that in your report?

MR. MORRIS: Okay. Hang on, and let's
get the exhibit. Which page, please?

MR. PHILBIN:.  Well, it's Exhibit 12. |
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just want to get the exhibit in front of him The
Bat es nunber at the bottomright is 1667.
MR. MORRIS: (Okay, 1667, okay. And
| ook at whatever el se you need to | ook at. 1667.
BY MR PHI LBIN
Q Do you have the exhibit, Doctor?
A | have the Exhibit 12 here, yeah.
MR. PH LBIN. Okay. So if we could
pl ay back the earlier testinony.
THE REPORTER: Okay. |If you'll give ne
one nmonent here.
(The reporter repeated the record as
requested.)
Okay. Go ahead.
BY MR PHI LBIN
Q Al right. Doctor, 1'd like to direct your
attention now on Exhibit 12 to the page Bates-nunbered
1670. Do you have that page?
A Yes.
Q Okay. And up at the top, do you see where
it says "Reason for Visit"?

A Yes.
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Q And t hen Chief Conplaint?

A Yes.

Q And then could you read what it says there?
A It says: "Loss of Consciousness (Patient

anbul atory to ED, 1 hour post w tness, syncopal
epi sode after standing up out of a chair. Denies head
injury."

Q Okay. So that says this was a w tness
syncopal episode; correct?

A Yes.

Q Okay. |If you could go to page 1672. And in
the m ddle of the page, there's an area that says
"Hi story of Present Illness.” Do you see that?

A Yes.

Q Okay. And in the |arge paragraph there,
right sort of in the mddle of that paragraph, there's
a sentence that starts "She experienced no

| i ght headedness,"” do you see that?

A Yes.

Q Okay. And then it says: "She experienced
no |ightheadedness or dizziness prior to her syncopal

epi sode, which lasted a "split second.”™ She was told
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t hat she had her eyes open prior to falling to the
floor without hitting her head." Do you see that?

A Yes.

Q Okay. So that also describes that she fell

to the floor, doesn't it?

A Yes.

Q And that sonmeone el se told her about that?
A Yes.

Q So soneone else saw it.

A Wl |, she woul d have been aware of it

because she was on the floor.

Q Okay. And then if you go to page 1680, in
the m ddl e of the page under ED Case Managenent Soci al
Work Consult, there's a line towards the end of the
second line there. It says "Patient reports that her
fall was an isolated incident and the last fall she
had was ten years ago.” Do you see that?

A Yes.

Q Okay. So in light of those aspects of the
record, do you want to nodify, say anything el se about
why you didn't nmention this in your report?

A No, | think I've acknow edged that I
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obviously nmissed the -- detail -- sone of the details
of that so -- issue, | -- | think, is that she needed
t he pacemaker, which was the correct thing to do.

Q Okay. Doctor, in your clinical practice,
when you are seeing a patient to determne if soneone
has an age-related cognitive inpairnent, which I think
you said earlier, that's a small part of your
practice; correct?

A Yes.

Q Do you seek -- are you famliar with the
term "col |l ateral source information"?

A Al right. So the --

MR. MORRIS: [Unintelligible response.]

THE WTNESS: |'m not sure how that
applies in nedicine. Yeah, | nean, | think in |aw
maybe, but collateral source information, |'m not sure

how that'd apply in this.
BY MR PHI LBIN

Q Okay. So in ternms of trying to determ ne
whet her sonmeone has a cognitive disorder, you' re not
famliar with the term"collateral source

i nformati on"?
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A | guess | just -- 'cause you're trying to
get every and any type of information you can, but, |

mean, in the course of our neurosurgical practice,

which is not assessing people for, |like, a contested
will or something like that, it just -- we see -- |
see patients. | have about two hours to fully exani ne

t hem and review their records.
MR MORRIS: |I'msorry. But the
guestion was just if you're famliar with the term
s that right?
MR. PHILBIN: That was the question.
THE WTNESS: No, | -- | am not
famliar with the term
MR. MORRIS: Ckay.
BY MR PHI LBIN
Q Okay. So when you're trying to determine if
soneone has an age-related cognitive inpairment, is it
part of your regular workup to try to get information
directly from say, famly nmenbers about that person's
behavi or ?
A No, I"'m-- my focus is going to be the scan.

Q Okay.
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A So I want to know, do you need a scan? And
if there's a concern about | oss of consciousness and
there's no cardiac cause. So that's -- so I'mnot a
general doctor and I'mnot a neurologist. So I'm
oriented to saying, is there sonething here that's
focal that we can fix? That's really how -- what the
neur osur gi cal thinking.

So and I'm-- I"minterested in the ability
of the imaging test, because they hel p convert a
generalized inpression from1, 000 sources into a
specific lesion that's maybe treatable, and also in
di stingui shing specific treatable causes from
generalized denmentia. So I'mreally -- |I'm]looking
for an indication to evaluate, and | think it was a
good indication to do the evaluation of Judge Newman.

And that we did the best inage eval uati on,
whi ch was reasonable to the information, and that was
I ndi cated by the situation.

Q Ckay. So | understand you focus on the
| mges, because the inmage can potentially show you
sonet hing that as a surgeon you can fi x.

A That's how surgeons do.
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Q Correct? Yes?

A Yeah.

Q Okay. But say someone conmes to you just
because they have a general concern, "lI'mgetting on
in years. | think | mght have a cognitive
inpairnment,"” it's a general concern just about
cognitive inpairnent, is that soneone that you see and

t hen eval uate whether they have a cognitive
i npai rment ?

A No. [|I'masking -- so the -- the cognitive
inpairnment is a synptom That -- so what you're
trying to do is reach a diagnosis of a disorder that
allows us to either prognosticate, "Oh, | can see from
what you have here, you are involved in a relentless
progressive deterioration. |It's not a bad idea to

t hi nk about wi nding up your affairs,” versus, "Oh, but
you got here. Did you have a fall?"

"Oh, yeah, | just bunped ny head the other
day in the car.” "Well, look, you have damage in the
crus of the fornix, which is causing you to have this

menory inpairnment, and the rest of your brain is in

very good shape. | can give you a nedication that
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fixes that. |If you want to start a new busi ness,
yeah, you' re probably going to be okay. | don't see a
progressive decline."

So ny purpose in this is to say, is there
sufficient indication to proceed with this image
eval uation? And does the image evaluation identify a
treatabl e syndrone, or does it identify a -- an
untreatabl e progressive problen? So |I'm | ooking for
sufficient information to, one, indicate whether
shoul d i mage, and two, the npbst -- whatever
information is available to help nme reach the
di agnosi s.

But typically the neuropsychol ogists wll
proceed to a diagnosis wi thout inmaging, which I think
is the flaw of and -- and | guess -- and you try to
reach the correct diagnosis by intensive detail and
mul ti ple specialties and other famly nmenbers and
wor k-rel ate, but this goes beyond the scope of the
underlying question of, is the person in a progressive
state of decline, which I think the inmage answer is
better, should has a -- have a najor effect on one's

di agnosi s, than talking to neighbors and famly
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menmbers, which are hel pful, you know for -- but it's
not sonething that | would do in ny practice.
Q Okay. So talking to those other people,

fam |y nenbers, neighbors, is not something you woul d

do?

A Yeah, if they've cone in with the patient,
fine, but I can't go out and do investigations and
call people in. | just amnot able to do that.

But - -

Q But if they come in with the patient, you

woul d ask thenf

A Yeah, | nmean, sure. Usually the -- the
fam |y nenbers that conme in the examroomw ||l coment
on issues, and yeah, we'll talk with them

Q Okay. So you net _ in the
nor ni ng - -

A Well, she didn't participate at all in the
eval uation, yeah, and | did not question her at all.

Q Okay. You didn't think it would be rel evant
to find out sonething from her about Judge Newran?

A Well, she's not a famly nenmber, so it m ght

not have been proper as a physician, so | wouldn't
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normally go to sonmeone's work associates. |'m not
doi ng an investigation for -- | nean, | can see why it
has the effect of being an investigation for the
court, but from ny perspective, although there's

| awyer skills involved, I'"'mtrying to make a nedica

di agnosis fromthe patient. | would have been -- if

t hey had a statenent from_ for me to | ook
at, | would have | ooked at it, but it -- 1 did not

guestion her.

Q Do you think it would have been useful to
have a statenent from _?
A It would be useful, but it would be very

unusual in nmedicine for sonebody to comment on anot her
person's health condition. Maybe in this situation it
woul d be reasonable, but no, | didn't do it.

Q Okay. And this mght save sone tine, are
you awar e t hat _ is listed as the point of
contact for Judge Newman in nultiple of her nedical
records?

A Right. And she acted in this case to
help -- help be a conmunication point between ny

of fice and the judge.
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Okay. So if we could get -- and I'Il hand

you what's been marked as Exhibit 17.

(Exhibit 17 was marked for
identification.)

MR. MORRIS: Thank you.

BY MR PHI LBIN

Q Do you recogni ze that docunent?

A Yes.

Q And what is it?

A So this is the patient -- one of the -- one
of the forms. We have eight -- eight forns that we
give out, and this is a formthat asks for past
medi cal history and various other adm nistrative
i ssues.

Q And this is the formthat was filled out for

Judge Newman; correct?

A

Q
box there,
the first

A

Q

One of the fornms, yes.
Okay. And if you |l ook at the emmil| address

can you see whose email is given? 1It's on

page.
]

Okay. And then the phone nunber provided on
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the form do you see that? That's (708) 848-47567?
A Yes.
Q Okay. And are you aware that that -- are

you aware of whose phone number that is?

A "Il have to look it up and see.
MR. MORRIS: Well, you don't -- don't
|l ook it up. | nmean, just ask --

THE W TNESS: Not of fhand, but could --
it could be _

MR. MORRIS: -- mght have it.

MR. PHILBIN:. Right.

MR MORRIS: He'll let you know.
BY MR, PHI LBIN:

Q Let's look at the bottom of the page at the
energency contact. Who's listed there as the nanme of
nearest relative or friend?

A That's_vviththe sane nunber.

Q Okay. So it's the sanme phone nunber as the
contact nunber for Judge Newman up above; correct?

A Yes.

MR. PHILBIN:. Ckay.

MR. MORRIS: Oh, thank you.
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BY MR PHI LBIN
Q " m handi ng you what has been nmarked as
Exhi bit 18. And you can see that this is a nedical
record that lists up in the left-hand corner the team
menber, the medical team nmenber is Elizabeth Gannon?
(Exhibit 18 was marked for
identification.)
Yes.
Q Okay. And for patient contacts, can you see

there that the second patient contact listed is -

I
A Yes.
Q And it shows the same phone nunber agai n,

that 708 phone nunber.
A Yes.

Q And under Rel ationship to Patient, what does

A Legal Guardi an, Energency Contact.

Q Okay. So -- but in light of the records
showi ng, you know, _ is the emergency
contact, on other records, on your intake, she gave

her emai |l and her phone nunber as the contact for the
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judge. She's listed on other records as a | egal

guardi an in sone instances. You did not decide that

it would be useful to talk to _ about her

experience with Judge Newman?

A Yeah, usually, unless the person's really
i nconpetent or unable to speak, | will just deal wth
the patient directly. |If the patient asks nme to talk
to sonmeone else -- but in the nmedical record, you
don't -- if you've ever seen any nedical reports, they
don't -- a general nedical report doesn't have a

di scussion with another person and fam ly the nenbers.
Now, some of themwould be if it's a -- if

the person's not conpetent to speak, but | don't think
there was an allegation that Judge Newnman had an
i npai rment that severe. But | saw her, you know, and
| felt Iike she was able to describe her condition.
But in the normal course of the practice, it is rare
that I have information fromfam |y menbers unless the
person's unable to communi cate sonething --

Q Okay.

A If it's severe, then absolutely, all the

informati on cones fromthe famly nmenbers and
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guardians if that person can't conmuni cate.

Q Okay. Let's look at page 24 of your report,
Exhi bit 3.

A Not Exhibit 3 of the report, just page --

Q Yeah, just page 24 of the report.

MR. MORRIS: Particular place? He

| ooks |Iike he's got the page.
BY MR PHI LBIN

Q It's right in the m ddle of the page.
There's a text that's in bold and italics. Could you
just read that?

A "The overall current assessnent of her One
Medi cal Group providers as of 7/31/2024 is: 'Able to
carry on normal activity; mnor signs or synptonms of
di sease. "' "

Q Okay. And is there a reason that you put
that in bold and italics?

A | think it was a general assessnent from
com ng out of the records.

Q Did this have particul ar significance for
you?

A I think it was a good, useful general
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assessnent comng fromthe records 'cause |I'm
moving -- I'mtransitioning fromthe record review to
nmy sumary.

Q Okay. And this was -- | think you said this
is an overall assessment of Judge Newman's health. Is

t hat how you understood it?

A Yeah, it was an overall assessnent of July
31, 2024.
Q Okay. |'ve handed you what's been marked as

Exhi bit 19. And do you recognize this?
(Exhibit 19 was marked for
identification.)
A | don't have a specific recollection, but it
| ooks like a report to do with Pauline Newman.
Q And the date on it up in the upper
ri ght-hand corner is 07/31/2024. 1s that right?
A Yes.

Q And that is the date of the overal

assessnent that we just | ooked at on page 24. |Is that
right?

A Yes.

Q Okay. And this is a docunent -- you said
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t hat assessnent was the One Medical Group providers,

and this is a One Medical docunent; correct?

A Yes.

Q And so under performance status there, can
you read that line?

A "Karnof sky: 90 percent Able to carry on

normal activity; mnor signs or synptons of disease.”

Q Okay. So is that the | anguage starting with
the word "able" that you quoted on page 24 of your
report?

A Yes.

Q Okay. And the first two words in that |ine,

"Kar nof sky 90 percent,” you didn't quote in the
report. And why is that?

A | don't know. Well, because it -- the -- |
was trying to quote the statenment, the conclusion. |
think if you say Karnofsky 90 percent, then | inmagine
peopl e want to know what is Karnofsky, what's 90
percent. So | think that the statenment, which is
supposed to be a sunmary statenent of their condition,

is what | wanted to put in a narrative report.

Q Okay. \What is the Karnofsky?
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A Well, it's a rating scale used for different
degrees of ability to carry on normal life activities,
you know? So say sonmeone has a brain tunmor and
they' re gradually deteriorating, you have a Karnof sky
rating. That woul d descri be whether they're not able
to feed thensel ves, you know? Not able to take
t hensel ves to the bathroom this kind of thing, and
there'd be a -- they'd put a -- a percentage score
like this.

Q Okay. And does the Karnofsky score of 90

percent serve as a neasure of decision-making

capacity?

A Well, | think that that's incorporated in
it, but I didn't rely on this. |I'mjust stating
that's the -- that's a sunmary here.

Q Okay.

A So it's not ny decision-making that's
informed by this, and it's not the only summary, and
it doesn't substitute for all of this and the imging,
but it's a statenent that |'m quoti ng.

Q Okay. | understand that, but it's a

statement you quoted in bold and italics. |'mjust
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trying to understand what significance you put on it.
Do you think that the 90 percent Karnofsky is giving
an indication that Judge Newnan has perfectly fine
deci si on-maki ng capacity? Does it bear on that in
your understandi ng or not?

A Well, I did not rely on this. That is
not -- | actually have a large report. | actually
exam ned the patient, did extended nunerous questions,
di scussed in detail what she can -- what she does.
And carried out an advanced inmagi ng evaluation to try
to address the question. It isn't -- the whole
exam nation and the answer are not confined to the one
line, but I think it's fair to quote that line from

here. And | didn't --

Q Doctor, | --
A And it would not be a good -- | nean, we
could -- 1 don't think if I just said Karnofsky 90

percent and left off the words, it would nean anything
to a court, for instance, or an attorney.

Q | understand that you did a |arge report.
You had a | ot of other things you relied on. MW very

specific question is, what is your understandi ng of
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what the Karnofsky 90 percent neans? Does it convey

anyt hing as to deci si on-naki ng capacity?

A Well, | think it's a - it's a contributory
statenment -- you know, it's just a -- there are
numerous factors that go into it. Obviously, you

coul d be 100 percent, which m ght be better than being
90 percent.
Q Okay. |'m handi ng you what's been marked as
Exhi bit 20. Okay. And, Doctor, this is a record from
Virginia _ Can you see that?
(Exhibit 20 was marked for
identification.)
Yes.

And the date on it is August 19, 2024?

> O >

Yes.
Q Okay. Then if you go to the Bates-nunbered
page in 1936, you see down in the |ower part of the

page it says "PERFORMANCE STATUS"?

A Yes.
Q And then can you read what it says there?
A It says "Karnofsky: 80 percent Nornmal

activity with effort; sone signs or synptons of
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di sease. "
Q Okay. So fromJuly 31st to August 19th,

this indicates that Judge Newman's Karnofsky rating

went down from 90 percent to 80 percent. 1Is that
correct?

A That's what that -- at |east that person's
assessnment is different. Yeah, | don't know if | had

this record. But it looks like it's fromright around
the time the record set was transmtted; right?

Q Well, this was in the set of records that
was provided to us as the set of records that was
given to you. That's why it has the Bates stanp on
the bottomthere. So to our understandi ng, based on
representations fromcounsel, this was anong the
records that you had. Okay. Dr. Filler, in your
practice, when you're seeing soneone to detern ne
whet her they have a cognitive inmpairnment, | think we

went over earlier, you ve devel oped a questionnaire

that you use to go over with the patient. [Is that
correct?
A Yes.

Q So is it fair to say then that you do not
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adm ni ster any of the, what we discussed earlier, as
cognitive screening tests, things |like the MOCA, the
m ni - MOCA, the MMSE, things |like that. You use your

own bespoke questionnaire instead?

A Well, I"mgoing to be relying on the
i maging, and if those tests were done, | -- | usually
will look at themif they're avail able.

Q So if --

A But I wouldn't adm nister those because

neur osurgeons basically don't adm nister MOCAs and
MVSEs, you know? So, you know, there's probably, from
practi ce neurosurgeons, 99 percent of their patients,
they could adm nister them but we don't. So we're
often | ooking for the treatable or identifiable
pat hol ogy.
And | think that a lot of different

pat hol ogi es get | unped together, and the imaging is
underused, and it would be helpful, but all this is
hel pful as well. But |I wouldn't be adm nistering
t hose tests, no.

Q Okay. So before you di agnose soneone as

having a cognitive inpairment, do you ever refer them
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to sonmeone el se to get sone kind of a cognitive
screening test?

A No, I'm | ooking for specific synptons. |
don't want to use what was used 50 years ago. | want
to | ook at specific synptonms that doctors have
generally failed to identify, and |look for brain parts
t hat denonstrate damage that correlates with those
synptons. So it's a different process, which I think
proves to be a val uabl e process, 'cause there's vast
criticism of MOCA and MVSE and their unreliability
and their subjectivity.

And in ny practice, with head injury, as I
say in here, on 99 percent of the cases, there's a
def ense neuropsychol ogi st and a plaintiff
neuropsychol ogi st. They di sagree on every single
point and on their conclusions, as if there's no basis
at all of reliability, and I don't find that
attractive about those tests, such as the Karnofsky.

You could see if there was a plaintiff
specialist giving a Karnofsky and a defense, they
woul d probably be different, because you don't have

any -- for a lot of these things, you just don't have
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a good obj ective anchor on the significance or the
range of questions to ask.

Q Okay. So, Doctor, | just want to make sure
that | understand the steps you take, the things you
do before diagnosi ng soneone with cognitive
I mpairnment. And | think that the steps are, you have
this bespoke questionnaire that you have devel oped.
You use that in an interview wth the patient. You
have i magi ng. Those are two major steps. |Is there
anot her part to it?

A Well, | examne -- | exam ne the patient.

Li ke, they may not check for balance. All those
tests, they don't check for snmooth pursuit notion.
They - -

Q So a neurol ogical, a standard neurol ogi cal
exantf?

A Yes.

Q And is that it, those three parts?

A Well, there's a neurological exam There's
the interviewthat | do. And then there's an i nmaging
test, yeah. And then review of records for

i nformati on such as this that's avail abl e.
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Q Okay. But you don't do what would be called
a "cognitive screening test"? | think we covered
that. Correct?

A Right. | mean, there are -- as in this
case, they're done -- they were done previously. And
so I'"'mtrying to add sonething nore definitive or
obj ecti ve.

Q I n what percentage of cases would you
di agnose soneone as having a cognitive inpairnent
wi t hout anyone, w thout there being in the record a
cognitive screening test?

A But |I'm not going to --

MR. MORRIS: Go ahead and answer.
That's a confusing question. What's the universe
you're asking -- the all those diagnhosed with it or
t hose you eval uate?
BY MR PHI LBIN:

Q We're tal king about patients who conme to
you, Doctor, who want you to tell them whether they
have an age-related cognitive inpairnment.

MR. MORRIS: Okay.
I
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BY MR PHI LBIN

Q So that's the universe of people |I'm going
to ask you a question about.

A Yeah, so |I'mnot --

Q |"mgoing to ask you a question in just a
m nut e about those peopl e.

A You had a pending question | was in the

m ddl e of answeri ng.

Q Well, that -- withdrawn.
MR. MORRIS: -- he's breaking it down
because | was -- it was too hard ne to understand.

BY MR PHI LBIN

Q Okay. So we're tal king about the universe
of people who cone to you who say, "Doc, |I'm
concerned. I'mlosing a step. |1'mgetting ol d.
want to know if | have a cognitive inpairnment.”
That's the question presented by the patient.

A Yes.

Q And so ny question is, how often will it
happen that a patient conmes to you with that question?
There's no cognitive screening tests |like a MOCA or an

MMSE or anything in the file. No one has done that on
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the patient. And then you do the steps that we tal ked
about. You do your bespoke interview questions, you
do a neurol ogi cal exam nation, you review the nedica
records, you order a scan, and you nmake a di agnosis of
cognitive inpairnment.

A "' m never going to do that because |'m not
going to make a general diagnosis like that. [|I'm
going to say, "You have a problemw th short-term
menory that's caused this specific lesion here and it
will respond to this nedicine. | reconmmend this
treatment.”

Because that global statenent reflects the
inability of these doctors to be able to say
specifically what's wong with the person. You could
assess cognitive inpairnment from sonmebody who's goi ng
to be just fine tonmorrow. They're going to get over
their viral syndronme and be uninpaired tomorrow. O
it could be sonebody with a -- with a just diffuse
deterioration of their whole brain who from-- and I
could say, "Oh, you have this condition. This is your
di agnosis. You have, you know, Lewy body," L-E-WY,

body -- "dissem nated, type 4, whatever. And
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therefore this is your treatnent.”
So I"'mtrying to -- rather than a gl obal
statenent that a psychol ogi st m ght nake, that you're

i npai red. They know they're inpaired. That's why

they're comng to see nme, you know? So -- so, no, |
woul d not be -- they would be fine to go to those
ot her doctors. If -- I"mnore concerned with

advanci ng the whole field by reducing this to
subconponents, many of which are treatable and don't
get treated.

So that's really ny objective with it. So I
feel that the term "cognitive inpairnment” sweeps up
mul ti ple different diagnoses that should not be
confounded and that cannot be distinguished with the
met hods that are in current use.

Q And so are you famliar with the term"mld
cognitive inpairment” or M ?

A Sur e.

Q Okay. And is that -- that is used as a
di agnosi s by ot hers?

A Sure. |'mnot saying that they don't use it

or that they can't. |I'mjust saying that it's not --
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those are not the perfect -- everyone agrees this is
100 percent perfect. Everybody loves it. W don't
want to do any better because this is the ultimte
fantastic way to descri be people, no.

There's enormous frustration in all of those
fields that they can't get past that. They can't
really -- that doesn't prognosticate for a person.
Yeah. Suppose they're saying, "You have nild
cognitive inpairnment." "Does this mean |I'mgoing to
get Al zheiner's and die and need to sell everything?"

Or does that mean that "Yeah, |I'm having a
little trouble with new menory formation, but you can
see it's due to the fact that I hit my head in the --
t he other day, you know?" And that can -- that wll
get better or you can treat it and therefore it's not
the end of -- the end of ny life.

So that kind of breakdown is not the way
it's been done for 100 years. And there are |ots of
doctors happy to do things the way it's been done for
100 years. And as |lawyers, you want to enforce that
because it fits into historical cases. But it doesn't

mean it's wong for us to advance nedicine all the
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time. Medicine advances all the tine.

If it was your heart, you wouldn't want to
say, "You've got heart disease, therefore you're going
to die and nothing can be done." You want us to say,
"Well, wait a second. |Is there an el ectrophysi ol ogy
study you can do? How about a high-resolution digita
injection cardiogramwith an MRl with DTl of your
heart and therefore X?" So this is really -- the
issue is how do we see?

And -- and | think this is an excellent
case, and |I'mgoing to nake that point, because if we
find, for instance, that Judge Newnman di d get upset
and yell ed at sonebody, does that nmean that, "Oh, this
is Alzheinmer's and she's wecked? O does it nean she
got frustrated one day like all of us do, you know?"
And what is the overall picture?

Q So, Doctor, are those the only alternatives,
like it's either Al zheiner's or she's not cognitively
i npai red?

A Well, we all know there's gradations, but
the gradations aren't fine enough.

Q Are the alternatives she's got Alzheinmer's
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or she's fine? Are those the only alternatives?

A No, | nmean, | didn't say that.

Q Okay. But let's go to then -- you nentioned
you know, did she get angry at sonmeone, sone of the
affidavits that were coll ected by the speci al
commttee. And I'Il see if | can just ask you so that
we don't have to introduce a bunch of affidavits into
the record if you renenmber sone of the things in
those. Do you renenber there were affidavits from
peopl e who worked in the IT, the Information
Technol ogy departnment?

A Yes.

Q And they described situations in which Judge
Newman sai d that she was going to have one of her
cl erks naned _ arrested and renpved fromthe
buil ding. Do you renmenber that?

A Yes.

Q Okay. And she said that she was going to
make a big fuss and go to the Suprenme Court. And
it'll be on the front page of the Washi ngton Post.

MR MORRIS: I'mgoing to object. If
you're going to ask himabout the B i davi t,
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for exanple, | think you should put it in front of
hi m

MR. PHI LBIN:. Ckay.

MR. MORRIS: Let himsee the other
content of the affidavit.
BY MR. PHI LBI N:

Q Al right. W'll do all of them Let's
start with -- okay. |'ve handed you what's been
mar ked as Exhibit 21. Do you recognize this?

(Exhibit 21 was marked for

I dentification.)

A Yes.

Q Okay. And this is the affidavit of [l
IIIIIII, isn't it?

A Yes.

Q Who works in the I T departnent at the

Federal Circuit.

A Is he a neurologist also?

Q No, he works in the IT --

A I know.

Q -- okay. Departnment at the Federal Circuit
A Okay.
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Q Okay. |If you | ook at paragraph 6, at the
top of page 2 in paragraph 6, do you see it says "At
t hat point, Judge Newman began to di scuss her
relationship with Bl - o you see that?

A Yes.

Q Okay. And "She said that Bl - | onger

wanted to work for her and that she was not taking it

well." Do you see that?
A Yes.
Q Can you read the next sentence?
A "Judge Newman then said that she was going

to nake a big fuss and planning to go to the Suprene
Court and that she'll hear nore about this because it
was going to be on the front page of the WAshington
Post . "

Q That is a sentence there, but if you could
skip two sentences earlier. The sentence starts
"Judge Newman then said.”

A "Judge Newman then said that she was going
to have | 'renoved fromthe court' or "arrested.'"

Q Okay. |'m handi ng you what's been marked as

Exhi bit 22. And do you recognize this?
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(Exhibit 22 was marked for

identification.)

Yes.
Q This is another affidavit of _
isn't it?
A Yes.

Q Okay. |If you look in paragraph 3, the
second sentence, this is _ expl ai ni ng t hat
he went to Judge Newman's chanbers and he says "I told
Judge Newman that | was there to help retrieve sonme of
her files and | asked what she was | ooking for"?

A Yes.

Q Do you see that?

A Yes.
Q And then can you read the next sentence?
A "Judge Newnman | ooked angry that | was there

and said she needed her financial disclosure files."

Q Okay. And then could you read the | ast
sentence in that paragraph?

A "I started to walk toward Judge Newran's
conputer so that | could show her where the files were

| ocat ed, but Judge Newman angrily said no."
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Q And then if we go to paragraph 5, could you
read the | ast sentence on page 1 and it carries over
onto page 27

A "She was clearly upset and frustrated and
was wal ki ng back and forth munbling about how her
conput er and phone had been taken away from her when
t hat was not the case.”

Q And then can you read the first sentence of
paragraph 77

A "At that point, | got worried that Judge
Newman was getting so angry that she m ght coll apse or
have a heart attack if the conversation continued. |
told Judge Newman that we woul d get back to her and
told _ t hat we should go."

Q Okay. Handi ng you what's been marked as
Exhibit 23. Do you recogni ze this?

(Exhibit 23 was marked for

identification.)

Yes.
Q And this is an affidavit from | NGc_EzN:N
isn't it?
A Yes.
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Q And in the first paragraph, he says he's
been enployed in the Informati on Technol ogy Office of
the Federal Circuit since February 28, 2022. Do you
see that?

A Yes.

Q Okay. Can you read paragraph 4?

A "When | asked Judge Newman about the problem
t hat she was havi ng, Judge Newman said that she
bel i eved that her conmputer was being nonitored,
hacked, and reviewed. She also nentioned her phone in
t hat sane conversation. However, she did not specify
if she nmeant her personal |andline or court-issued
i Phone or any specific issues or events regarding her
phone. She sounded annoyed, agitated, paranoid, and
upset."”

Q Okay. Then in paragraph 8, can you see that
it says "She told ne she woul d not el aborate on things
di sappearing"? It refers to paragraph 7 -- things
di sappearing -- "she was under the inpression that the
court may have been responsible for nmessing with her
conputer.”™ Do you see that?

A Yes.
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Q "She al so suggested at one point that the
court was interfering with her mail at her residence.”

Do you see that?

A Yes.
Q And then can you read the next sentence?
A "I woul d describe Judge Newnman's response as

nonsensi cal because there was no reason to believe any
of that was happening. She seenmed to be in attack
node and nentioned litigation.”

Q Okay. And then if we go to paragraph 19,
about four lines down. |In paragraph 19, in the mddle
of the line there's a sentence that says "After
briefly discussing the situation regarding the phones,
Judge Newman started to tal k about _ " Do
you see that?

A Yes.

Q And then if we skip a couple sentences, it

says "Judge Newman stated that she woul d have -

removed fromthe court or arrested.”™ Do you see that?
A Yes.
Q Okay. And can you read the | ast sentence of

t hat paragraph 197
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A "I would describe the call as bizarre and
unnecessarily hostile toward - "

Q Okay. Handi ng you what's been marked as
Exhi bit 24? Do you recogni ze this?

(Exhibit 24 was marked for
identification.)
Yes.

Q And this -- _vvas-- he worked in
Judge Newman's chanmbers. Renenber that?

A Yes.

Q Okay. You see -- let's go to paragraph 31.
And you see in the first sentence it says "On April
13, 2023, | brought nmy concerns that Judge Newran was
bei ng abusive and retaliating against nme to the
Di rector of Workplace Relations and filed a request
for assisted resolution"?

A Yes.

Q Okay. All right. And in paragraph 33,
v. I ne starts off saying on April 18, 2023, he
cal |l ed Judge Newman for a routine 9:30 a.m call. Do
you see this?

A Yes.
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Q And then he explains that she nade coments
along the lines of: "You deserted chanbers. Wen are
you returning to chanmbers? This isn't going to work
VWhen are you going to be back? You' re not doing
anyt hing for chanbers. None of the staff can get any
of their work done because you're not in chanmbers."”

Do you see that?

A Yes.

Q And then down at the bottom could you read
the last two sentences on this page starting with "I
woul d" ?

A "I woul d describe Judge Newnman's behavi or on
the call as aggressive, angry, conbative, and
intimdating. The call made nme feel very
unconfortabl e, anxious, and insecure because | had no
i dea what Judge Newman was going to do or what her
response was going to be. And | felt that if I
responded, she would get angrier and nore upset.”

Q Okay. And then on paragraph 37 at the
bottom of that page, could you read the first sentence
of paragraph 37?

A "I would like to say that | |ove, revere,
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and adm re Judge Newman personally and professionally
for all her acconplishments and who she is as a
person, which nakes the |last few nonths so nmuch nore
difficult."”
Q Okay. All right. | hand you what's been
mar ked as Exhibit 25. And do you recognize this?
(Exhibit 25 was marked for

identification.)

Yes.
Q And this is an affidavit of | GcININN
isn't it?
A Yes.

Q And in the first line, he says that he works
as a law clerk for Judge Newran?

A Yes.

Q Let's go to paragraph 14. Sorry. First,
let's look at 13. In the first sentence there, it
says that Judge Newman, at a neeting with her clerk,
sai d that she was not happy that _ had asked
the chief to place himoutside of chanbers. Do you
see that?

A Par agr aph nunber 137
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Q Thirteen.

A Yeah.

Q First sentence.

A M1 hnm

Q See, it says that Judge Newman sai d she was

not happy that _ had asked the Chief to

pl ace hi m outsi de of chambers?

A Yes.

Q Okay. And then paragraph 14. Can you
pl ease read the first sentence?

A "At that point in the nmeeting, | infornmed
Judge Newman that working in her chambers was hurting
my ability to conplete ny work and taking a toll on ny
mental health and harmng my relationships at the
court."

Q Okay. In the next sentence, he says "I then
reiterated that | would |ike to be | oaned out to
anot her judge." Is that right?

A Yes.

Q Okay. And then, could you pl ease read
par agraph 17?

A "The next day, April 19, 2023, | brought ny
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concerns to the Chief and indicated that | could no
| onger work in this environnent and requested to be
noved to anot her chanbers.”
Q Okay. |'ve handed you what's been marked as
Exhibit 26. Do you recogni ze this?
(Exhibit 26 was marked for

identification.)

Yes.
Q And thisis the affidavit of [ GczNNG
isn't it?
A Yes.

Q And he says in the first paragraph that he's
worked in the Information Technology O fice at the
Federal Circuit for 17 years. Do you see that?

A Yes.

Q Let's | ook at paragraph 2. Do you see the
second sentence there says "When | first started, |
was amazed that sonmeone in her 80s, |ike Judge Newran
was at the tinme, could pick things up so quickly and
easily"? Do you see that?

A Yes.

Q Can you read the next sentence?
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A "However, particularly over the |ast few
years, | have noticed a significant increase in Judge
Newman forgetting how to perform basic tasks that used
to be routine for her.”

Q Okay. And then could you read the first
sentence i n paragraph 3?

A "Judge Newman routinely blaned her inability

to find a file or email on soneone hacking her

computer.”
Q And then the next sentence?
A "1 woul d describe her on these calls as

soundi ng paranoid. "

Q Al right. And then in paragraph 5,

M. - says that "Judge Newnman was unable to
conpl ete an annual security awareness training two
years ago." Do you see that?

Yes.

Q And he says "The training required a user to
wat ch a short 10-20-m nute video presentation and
answer a series of questions based on the informtion
provided in the video." Do you see that?

A Yes.
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Q Ckay. And then skip over one sentence.
There's a sentence that begins "I believe," could you
read that?

A "1 believe Judge Newman tried and fail ed
multiple tinmes to answer enough questions to pass the
trai ning because she was unable to retain the
i nformation fromthe video she had just watched.”

Q And then he says "I had to sit with her and
hel p feed her answers to the questions in order for
her to pass the training." |Is that right?

A Yes.

Q Okay. Let's go back to Exhibit 21, which
was the first affidavit of _ Do you have
t hat exhibit?

A Yes.

Q If you go to page 2 to paragraph 8, could
you just read paragraph 8, please?

A “"Over the last year, |'ve noticed ny
I nteractions with Judge Newman that seens to be
significant nmental deterioration. Judge Newman
routinely states that her conputer is being "hacked"

even though her concerns seemto be easily explained
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by Judge Newman forgetting what she was doi ng or not
realizing that the network di sconnected her based on
inactivity."

Q And then the | ast sentence says "She seens
agitated and paranoid and we frequently have to calm
her down in order to be able to help her with her
problem"™ Do you see that?

A Yes.

Q Okay. |If we | ook now at paragraph 9, he's
descri bing that Judge Newman frequently requests hel p.
And in the third sentence, he says "Many of these
requests are a result of Judge Newran not being able
to renmenber where she saved a file or emai|l or Judge

Newman forgetting the steps to renptely access into

the court's conputer network." Do you see that?
A Yes.
Q And then there's a sentence starting "These

are things,"” can you read that sentence and the
foll owi ng sentence?

A "These are things that Judge Newman has done
for years and these processes have not changed. She

never used to have a problemw th these routine tasks
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but now seens to repeatedly forget howto do them"”

Q And then the next sentence says "W have to
wal k her through the same steps over and over and she
does not seemto renenmber themfromday to day." |Is
that right?

A Yes.

Q Okay. And if we go back to Exhibit 24,
whi ch was the affidavit of _ and | ook at
paragraph 14, can you read the first sentence of
par agraph 14?

A "Over the |ast year, Judge Newran woul d nake
statenments to nme that her phone and conmputer were
bei ng "bugged" and "hacked" and that bl oggers at the

medi a were out to get her and bring her down" and
medi a. These would seemto occur at |east once a week
and nost frequently on our Monday calls.”

Q Okay. Now, on page 27 of your report, if we
could take a look at that. If you | ook under DEMEANOR
at the second full paragraph there, it says that
you've reviewed the affidavits of various court staff.

And then the second sentence, Could you read the

second sentence there?
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A "While | understand that Judge Newran
recoll ects several episodes differently than the
affiants, | do not endeavor to resolve which
recollection is nore accurate, and, for the purpose of
my eval uation, take affiants' statenents at face
val ue. "

Q Okay.

A "I do note that nost of the reports of Judge
Newman' s out bursts concerns events that occurred
foll owing the | aunch of the present investigation and
thus may be explained by the stress occasioned by this
process. At the sane time, if there was any
i nappropri ate behavi or towards col | eagues or
subor di nates by Judge Newman, | do not seek to justify
or excuse it."

Q Okay. So you note there that Judge Newran
recoll ects several episodes differently. \What did
Judge Newman tell you about these episodes?

A She just mnimzed the degree of agitation.
She said she m ght have been irritated or she m ght
have had a nonent of forgetful ness, but that it had

been magnified in these reports. And | would say,
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"You know, working, having enployees, |'ve seen this
kind of thing with people of all ages.

|'"ve seen it between Harvard faculty
members. |'ve seen it." So one, those happen, and
two, | think another -- one of the -- so the three
things they're conplaining of are inpairment of new
menmory formation, excess anger and irritability, and
sone paranoia. So -- and the one that's -- one of the
ones that's nobst concerning, say, about work woul d be
i npai rment of new nenory formtion.

And maybe that syncopal fall, she did have
an inpact and the crus of the fornix was injured
‘cause we don't have the MRI, and Aricept would fix
that if she took -- because that is a very focal
problem that responds well to a nedication. But it's
not -- those -- now, it is true that people with
Al zheimer's deterioration could have those synptons,
anong ot her things, but those synptons by thensel ves
in an ol der senior enployee with a ot of authority
don't add up to --

Q | asked a specific question.

A -- degenerative denenti a.
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MR. MORRIS: [Unintelligible response.]
BY MR PHI LBI N
Q Okay. Please try to just answer the
guestion that | ask you.
MR. MORRI'S: Understood. But he --
fair enough, he's entitled to finish his answers.

MR. PH LBIN. We'Ill be here a | ong

MR. MORRIS: Well, he's entitled to
finish his answers.

MR. PHI LBIN: [Unintelligible
response. |
BY MR PHI LBIN

Q Did Judge Newman deny to you that she had
conpl ai ned about her conputer being hacked?

A | didn't discuss it in detail, but ny
understandi ng of it was she felt that her comments
wer e exaggerated in an unfavorable |ight.

Q Okay. And when you say that for purposes of
your evaluation you "take the affiants' statenments at
face val ue," what does that nmean? You say you're not

trying to resolve the dispute; you take them at face
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val ue. Does that mean you' re not disputing that these

t hi ngs happen?

A So | have to get involved in HR 'cause |
have enpl oyees. |If an enpl oyee cones in and says,
"This is what | experienced fromthat other person.”
Now, | may accept that is true, that person did behave

badly and these episodes happen fromtinme to tine.

And then you have to try to, you know, try
to bal ance, was there a particul ar episodic reason?
Do you need to term nate the person? What's the |evel
of the m sbehavior? What's the frequency? 1|s she
doing this constantly? |Is she unable to do her work?
So it has -- it -- it has context. So I"'mnot in a
position to determ ne the accuracy of the -- the
st at enent s.

| understand their affidavits and | state
that. But they don't -- so let's say if a Harvard
pr of essor was doing that, okay? Who's producing
i nportant academ c work and books that are w dely
read, but he's paranoid, he's nasty, and he forgets
stuff all the time. Do we need to renmove himfrom his

faculty position? Do we need just to counsel his
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graduat e students?

So these are -- you know, this is -- these
are the questions. |Is it denentia? WeIlIl, based on
his work, how is somebody denented and still doing the

work that we see? O you mght find another person
who's very nice, but no longer is able to produce
anything as a professor. And then, you know, so
they' re not doing their job of producing, of teaching
and producing research, and that's -- you know, that
is what you | ook at.

So these are behavior concerns for sure, and
they' re very common problenms for HR departnents, | can
assure you. MWhether they prove denentia, warranting
removal of a judge, again, is beyond ny scope. That
is -- 1 don't know what the rules are on that. But
they are each describing specific isolated types of
behavi or, which | just characterized: nmenory
i npai rment, paranoia, and excess aggression, which --
whi ch they do say is episodic.

It's not all the tinme, but, you know,
that -- those could be going on absent, let's say

Al zheimer's or, you know? So -- so those are --
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and -- and they may be actionable. So it nmay be that
if you yell at one clerk once, you have to be
termnated fromthe court. | -- | don't know.

Q Okay. But just in ternms of do these
statenents provide evidence? | think you said it was
behavi oral issues. Do they provide evidence, sone
evi dence, sone evidence of potential cognitive

| npai r nent ?

A Not cognitive inpairnent. Those are
specific. | can tell exactly where in the brain each
of those is occurring, and it doesn't -- this idea of
a gl obal cognitive, |like the whole brain gets better
or worse. There -- the brain is not |ike a conputer

t hat has thousands of identical transistors, each of
whi ch can do whatever is assigned to them at any
monment .

Different parts of the brain do different
things. And there are conditions where the whole
brain is deteriorating, a virus or certain types of
Al zheimer's that are just dramatic gl obal
deterioration of the brain. And there are other

t hings where the brain | ooks fine, but there's a
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particular circuit that's inpaired and that's fixable.
So right now what |I'mgetting fromthese is

they' re not saying that she's nentally inconpetent.

No one's addressing how these opinions are -- court

opi nions are bei ng produced. The types of behavi or

bei ng addressed here, as | said, are very, very commopn

in HR, as |I've seen it again and agai n.

Q Do these statenments provide sone evidence of
menory inpairnment?

A Well, sone of it are -- they're stating they
believe it's nmenory inpairment. So naybe when she
fell, she hit her head, and she's got that nenory
formati on problem

Q I have a specific question. Do these
statements provide sonme evidence of nmenory inpairment?
Do you think they provide sone evidence of nenory

i npai rment or not?

A | already answered that. | just answered it
agai n.

Q Well, I don't think you did, Doctor, so
pl ease just answer the -- is there sone evidence?

A [t'"s new -- it's -- new nmenory formation is
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different fromrecall, and the types of recal
inplicate different parts of the brain. So they seem
to be saying, for instance, that she takes a course,
she looks at it, and then is not able to report back
what the course said.

So she has an inpairnment of new nenory
formati on, which | asked her about. She denies.
They're stating they've seen signs of it. [It's hard
to know if it's episodic, that is, she conmes in and
out, or she continually is unable to form new
menmories. |If that's the case and she had a head
i npact, | would suspect that it's a focal problemin
that nmenory formation circuit, and it would respond
to, say, Aricept. Not -- it doesn't fix denmentia. It
just fixed new nmenory formation.

Q Is that sonmething, since you raised that she
did have a falling episode, and it could be sonething
that's treatable, is that sonmething that should be
expl ored?

A Yes. | nmean, | think that's -- you know,
poi nting that out. But she denies it. You know, she

had deni ed she had -- | thought she would acknow edge
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problens in new menory formation because that's very
conmon, and she's very firmthat she was not having
that problem And | did test her, which is | gave
her, you know, | described to her a conpl ex

technol ogy, one in matter-anti matter physics, another
in conplex genetics, and another to do in patent

hi story about the printing press, and asked her to
repeat back to nme the technology that | just described
to her, and she did that accurately.

So whil e she may have denonstrated poor
menmory formation at sone episodes, | directly exam ned
that in an intensive way that nmany people could not
pass, and she was able to describe back what |
verbally described to her. And | don't think they're
saying -- everyone's globally saying, she doesn't
remenber anything anynore. But they do cite sone
epi sodes where she appears to have had a problemwth
menmory formation, and if she did hit her head when she
fell, that nay be the expl anation.

Q Okay. So you acknow edge there is a
possibility that she does have a problemw th new

menory formation?
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A She denies it. | didn't find it. But these
peopl e are maki ng affidavits saying that she has such
a problem not that she's caught -- so you want to
take that and say, obviously this is a severely
cognitive inpairment, but they're really very specific
to three individual functional issues, and -- which,
for whatever reason, she doesn't exhibit continuously
because she certainly was not acting paranoid or
hyperaggressive. O even | gave her opportunities to
open up and criticize her coll eagues, and she did not
do so.

Q Okay. But, Doctor, | just want to
under stand your opinion in this case, have you rul ed
out that she has any problemw th new nmenory
formati on?

A Well, she says she didn't. She didn't have
it when | tested her. And this is different from
usual nedicine where you have sonebody who maybe has a
conflict with her under outside pressures. They don't
want to get the judge nore angry at them are nmaking
the statenents confidently as affiants. And they nmay

be describing a failure to renenber sonething that
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occurred under the stress of the investigation, or it
may be going on all the tine.

I'"mjust saying | did exam ne her for this
issue. |I'mnot able to do an MRl to see that
particul ar nmechanically sensitive structure involved
In new nenory formation. |f a patient denies a
synptom they're not going to take the nedicine. But
that -- there are several of these that can be
specifically treated, but they don't add up to gl obal
cognitive failure.

Q Ckay. | understand, Doctor, you just went
t hrough sort of all the pieces of evidence that are
available to you. But what | want to understand
clearly is your conclusion. Are you ruling out that
she has an inpairnent with new nmenory formation, or
are you hol ding open the possibility that given these
affidavits that m ght very well be a probl enf

A Yes, and it's one of those that's
fortunately easy to fix.

Q Yes, you're holding open that that m ght be
a probl enf?

A Based on these affidavits, but as | said at
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the time, she denies that these are accurate. And so
you really can't get a person to take a nmedicine for a

problemthat they claimthey don't have. That's --

you know - -

Q Okay.

A So -- or if |I tested them and found --you
know, you -- rather than say, "Can you, you know,

count backwards and forwards, or renmenber a story |
just told you,” | gave her a conplex judge, you know,
patent judge level, detailed presentation of new

t echnol ogy she could not have known about, and she was
able to describe back the substance and also to
appreci ate the | egal issue.

And | don't think these clerks are saying
she couldn't do that 'cause they're not addressing
that kind of issue. So that we have conflicting
i nformati on, and as you know as an attorney, one
al ways has conflicting attorneys, that's why we have
trials and that's why we have these litigation
processes. And we have to try to adjudicate fairly
and equal -- evenly how do these different conpeting

sets of informations |lead us to a correct assessment
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and acti on.

Q Okay. Is it always the case that sone
i npairment in new nenory formation could be treated?
You nmentioned Aricept. |Is the cause of that problem
al ways treatable?

A That particular feature is usually
treatable, yes.

Q The particular feature, if she had an injury
to a particular part of her brain that --

A Well, they -- they use that medication to
treat people who have Al zheiner's and devel op that
i npai rment as part of a global brain -- brain
functional |oss. GCkay? However, we al so have found
it far nore effective in patients, even young
patients, who suffer that as a -- as a specific |oss
that cones from sonme head inpacts or accel erations
because it's extrenely nechanically sensitive and it
has that striking feature of inpaired new nmenory
formati on even when gl obal recall of the past seens to
be intact.

Q So is it your testinony that anyone who has

a problemw th new nenory formation, that's treatabl e?
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A Well, nost people, yeah. | nean, it's --
when | can get a -- if | get an image of their fornix,
it shows they have a fracture there, and there are
i npl ants that are done now to treat this.

Q | don't want to limt it to people who have
a fracture in their fornix. | want to say anybody
who's got a problemw th new nmenory fornmation, which
coul d include people with Al zheiner's, could include
people with other kinds of denentia. AlIl right.
Coul d invol ve people I know you don't like the
di agnosi s, but MCl that's been di agnosed by a
neurol ogi st, are you saying that all of them get
treated and it can be fixed with this Aricept?

A Well, they're all worth a trial in the

medi ci ne.

Q Okay.

A So in nost -- many -- | would say that the
maj ority of people will inprove on new nmenory

formation with Aricept or Donepezil as a generic. So
it's worth a try. Now, if she has that and
acknowl edges a problem and takes the nedicine and

finds out, "Whw, ny nenory's better, therefore |I'm not
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angry and paranoi d because information isn't nissing.”
So it could be sonmething as sinple as that.

It doesn't mean that their brain is gone.
MIld cognitive inmpairnment is a broad term It would
i ncl ude soneone who is grossly -- you know, relatively
generally denmented globally. It could include
sonebody who just has a little menory -- clear nenory
formati on problem You can call themmldly cognitive
inpaired. It covers many, nmany, many things, just
calling like sonebody sonewhat disabled. Wat's wong

with then? Well, a lot of things could be wong with

t hem

Q Okay. | had a coupl e questions about
Dr. Rothstein's report and your references to it. On
page 41 of your report -- if you could go to page 41

of your report.

A Yes.

Q In the paragraph sort of in the m ddle,
maybe the | ower half of the page that begins with the
word "U timately."

Yes.

Q It says "Utimtely, the central point at
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i ssue here is the need for testing." Do you see that?
A Yes.
Q And then it says "Judge Newman al ready has

t he opinion of her senior respected neurol ogi st,
Dr. Ted Rothstein.” Do you see that?

A Yes.

Q So is it fair to say that here you are
relying in part on Dr. Rothstein's report to support
your conclusion that no further testing is needed?

A Yeah. | mean, |'m saying that they found

she's fine and then ny analysis did. So, yeah, it

seens |ike there's sufficient findings
Q Okay. And simlarly on page 40, the

previous page, if you ook at -- there are nunbered

par agraphs there at nunmbered paragraph 4, it says "I'm

confident in stating" -- and there's an open

parent hetical -- "(consistent with the opinions

rendered by Dr. Ted L. Rothstein and Dr. Regi na

Carney) that there is no material concern that

requires further medical testing.”" Do you see that?
A Yes.
Q And so, again, are you pointing in part to
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Dr. Rothstein's report to support your conclusion that
no further testing is required?
A Yes. | nmean, normally if | send someone to

a neurol ogi st or a neuropsychol ogi st and they both say

the person seens fine, | do the evaluation imging,
they seemfine. | mean, if you have an investigation
and you're determined -- to get a certain result, you
will ignore opinions inconsistent and just keep

testing until you find a result that's consistent with
your -- with your predisposition. Courts shouldn't do
that. That's not how nmedicine is practiced.

Q Okay. | think you just said if you send
soneone to a neurol ogi st or a neuropsychologist. In
what circunmstances do you send a patient to a
neur ol ogi st ?

A If | believe they have a condition that
neurol ogi sts treat as opposed to a neurosurgeon. So
there are a nunber of conditions they'|l treat, |ike
managenent of non-surgical epilepsy. So if they have
epil epsy, we'll look and see if there's a | esion that
we can treat and repair. |If it's not, then they're

going to be on nedications and need a | ot of
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foll ow-ups. Mgraine typically is handled by -- by
neur ol ogi st s.

Q Al zhei ner' s?

A A nunber of degenerative disorder --
di sorders that have nedical treatnent are handl ed by

neur ol ogi st s.

Q Woul d Al zhei mer's be one?
A Well, if they don't have any treatnent, then
they don't -- you know, they just check on them you

know, just check for stroke and seizure. But they,
you know -- there's not -- there isn't a cure or
treatment or even an excellent, really super excellent
di agnosis for Alzheiner's. There's a |ot going on in
that field.

Q If you had a patient who canme to you wanting
to find out if I've got some kind of age-rel ated
cognitive inpairnment, and you did your workup and you
t hought they had Al zheinmer's, is that a patient you
woul d send to a neurol ogi st, or what do you do?

A Well, they may be -- they m ght go back to
their general practitioner. They could go to a

neur ol ogi st, who neurol ogi sts may not treat or take
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care of Alzheinmer's. They may get another opinion,
you know, based on their test, it seens |like
Al zhei mer's.

But if you have an image di agnosis and a
bi ol ogi cal diagnosis froma blood test, then, you
know, the person may want to wind up their affairs,
| ook at what's the best care situation, whatever
medi cal people they need to help them | nmean, a
neurosurgeon at that point can't really do very mnuch
to fix up the Al zheiner's, if that's what it is.

That's a particul ar degenerative disorder
that's only just so well understood, but it's
certainly a common cause of progressive denentia. But
we should -- | don't think that's what we're seeing
here.

MR. PHILBIN:. Ckay. You know, it m ght
make sense to take a ten-m nute break now, if you want
a break.

MR. MORRIS: All right.

THE REPORTER: Okay. Then the tine is
currently 3:01 p.m, and we're going off the record.

(OFf the record.)
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THE REPORTER: Okay. We are back on
the record, and it is currently 3:13 p. m
You' re good to begin.
BY MR PHI LBIN
Q Dr. Filler, before the break, we were
tal ki ng about sone of the affidavits that court
enpl oyees have submtted in this case. Do you

renmenber that?

A Yes.

Q And when did you receive those affidavits?

A My general -- general recollection was
around the date of the visit. | can't renenber

specifically, because |I got the prior reports and the
affidavits, | think, in a packet.

Q When you say the "prior reports" --

A I mean the evaluation by the neuropsych and
t he neurol ogy, Rothstein.

Q So you received the report from
Dr. Rothstein and the report fromDr. Carney and the
affidavits together in one set?

A Yeah. | can't be extrenely specific, but I

feel |like they canme together and I had to | ook through
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t hem
Q And you think that was before the day that

you saw Judge Newnman?

A It m ght have been on that day.
Q It m ght have been on --
A And sonetinmes they -- sonething m ght have

cone in ny office, and the thing is I'm so busy taking
care of so many people that | tend to wait until I'm
focused on a particular person to start goi ng through
their -- their things.

Q Okay. So you think you m ght have revi ewed
t hose when the norning of the day that you saw Judge
Newman?

A If they were in nmy position, that was when |

woul d have | ooked at them

Q Okay.
A O herwi se then, or if I hadn't had a chance
to | ook thoroughly, | would have | ooked at them as I

note here, at the time of preparing the report.
Q But you're not sure which it was?
A O it mght have been both.

Q Okay. But do you recall specifically
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di scussing those affidavits with Judge Newman?

A Yeah. | renenber having sone trepidation
about it, but I -- you know, | wanted to bring that
up, you know, and say, "l understand there are sone

enpl oyee i ssues that have been raised. Wat's your
i npressi on about this?"

Q Okay. Then I'd like to turn to your report.

A And | don't know if any of them are under
litigation as of their workplace conpl ai nts agai nst
the court or --

Q Yeah. If there is, it's sonmething separate
fromthis proceeding. So if we could | ook in your
report at page 16.

A Yes.

Q In the full paragraph towards the top of
t hat page, the last sentence of that paragraph says
"There is substantial nedical literature that
convinci ngly supports the proposition that high-speed
perfusion brain imging supplants the inevitably
subj ective practice of neuropsychology in the
fundanmental s of cognitive assessnment.” |Is that right?

A Yes.
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Q That's what it says. Okay. And then on
page 3 of your report, in the paragraph in the m ddle
of the page, there's a sentence in sort of the mddle
of the paragraph that says "As a result of these
stunni ng advances in spatial and tenporal resol ution,
there is now a wi despread nedi cal understandi ng that
Perfusion CT can be used to identify or rule out the

presence of denentia or cognitive inpairnent on a

reliable, objective basis.”™ |Is that what it says?
A Yes.
Q Okay. And | just want to |level set sone

terns and understand what you're saying. This
sentence seens to distinguish or to acknow edge t hat

there is a distinction between denentia and

potentially other forms of cognitive inpairment. |Is
that right?
A Well, | nean, denentia is a broad term So,

you know, it kind of says sonmething's wong with your
brain and we don't know what it is. Because if you
talk just like I listened to those reports and didn't
say denentia, | said, "Oh, well, we have new nenory

formati on. We have excess anger. W have sone
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par anoi a. "

So these are specific synptons with specific
| ocations in the brain. So you mght say "It's the
approach to the patient who is a generalist or
non- physi ci an thinks may have denentia. So what do we
do? We should interview and exani ne the patient, try
to sort out the synptoms, and do, when avail abl e,
appropriate imaging to identify a diagnosis we can
treat and/or nedications we should use. So as opposed
to classifying them as normal or denented and not
knowi ng what to do to treat."

Q Okay. Doctor, what I'mtrying to get at is
basically this. You made cl ai ms about i nagi ng and
perfusion CT being able to identify or rule out, sort
of rule in or rule out some things. Sonetinmes it's
phrased as they can identify or rule out denentias.

O her tinmes it's phrased as they can identify or rule
out denentias or all forns of cognitive inpairnment. |
just want to understand what is the claimyou' re

maki ng. Are you distingui shing between denentias and
cognitive inpairment or not?

A Okay. So -- and | -- | had put together a
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Power Point with a bunch of, you know, literature
searches and all that, which | was just advised not
to -- | wanted to have it sent to you, but -- this
nmoment woul d cone. But there are very substanti al
literature, so you're looking into hundreds and even
t housands of publications. Okay?

So -- and sonme, you're shaking your head,
but all right -- so there are certain nanmed denenti as,
so Al zheimer's, denmentia. There are, and several of
t hose have uni que i mage characteristics, and you can
run the i mage and say, "That person has Al zhei mer's
denentia. O, no, no, that person has this other type
of denentia."

So a nunber of themturn out to have
extremely specific imge findings. So you can run the
i mge and say, "Yeah, they have that disease, and this
is what we can expect their course to be to the extent
we know, once we have sonmebody with that diagnosis.”
Sonetines a diagnosis can be made by a bl ood test.
Sonetines it's nmade on purely clinical grounds.

So one is -- is the -- and -- and then

simlarly with cognitive inmpairnents, as long as it's
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a black box and we don't know what's inside the brain,
and we do a bunch of tests and cone up with a score,

t hat says, "Oh, cognitive inpairment," as opposed to
saying, "Oh, well, this is new nenory formation. This
is a failure to recall faces in a person who renmenbers
ot her types of visual information. We should | ook at
what part of that image recall process has got sone
little, you know, stroke in it or sonething."

So it's that process. And the fact is, when

you see 1,000 publications, okay, if we don't add them

up, | agree, but it does nean that there is
substantial -- when a nunber of them and reviews of
them state that they are -- and conpare to ol der

met hods and show that they are reliable in identifying
correct and effective treatnents.

Q Doctor, I'mjust trying to understand so
we're using the sane terns the same way. |'mjust
trying to understand. You're saying that the inmging
can rule in or rule out, at least let's just start
with, denmentias; correct? And there could be
Al zhei mer's denentia, could be Lewy body denenti a,

frontal tenporal dementia. There are several types of
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denentias. And your claimis that the imaging can
rule in or rule out each of those types of denenti as.
I s that nuch true?

A Yes.

Q Okay.

A Yes. And they're actually showi ng they can
show peopl e, |ooking at people with the genetics of

the disorder, that you can identify when it starts

earlier than the tests can. So it's -- it's very
hel pful .
Q Okay.

MR. MORRIS: His question for nowis
rule in or rule out.

THE W TNESS: Yeah, in sone cases, Yyes.

MR. MORRIS: Term nological, | think.
BY MR PHI LBIN
Q In some cases or in all cases?
A Well, | didn't say every known condition

known to man is now imredi ately identified by imging.
But | did say that several of the nmmjor dementias can
be identified by specific imge abnormalities and that

account for the vast mpjority of dementias. So it's
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well, well worth doing before you start turning back
on tests that go back centuries. |If you have nothing
el se you can do.

Q Okay. So | think you just said you are not
saying that the imaging can rule in or out all forns
of denentia. |Is that correct?

A Yeah, | would say it's the mmjor ones that
have been studi ed, yes.

Q Okay. Then putting denmentias aside, | think
you were acknow edging that there can be sonebody who
has, in a general way, some kind of cognitive
inpairment that is not qualified or classified as one
of those denmentias. |Is that fair?

A Yes.

Q Okay. So then ny question is, are you
claimng, is it part of your claimhere, that the
i magi ng can also rule out any of those types of
non-denentia cognitive inpairnment?

A I would say, let's not say all, but let's
say many or nost of the major types of cognitive
i mpai rment now have identifiable inmge

characteristics.
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Q Okay. But not all?

A Right. There's maybe one person who has

sonet hi ng that no one else has, so "all" would be a
broad term

Q Okay. So if you could | ook at your reply
report, which I think was Exhibit 4, on page 15,
par agraph 29.

A Yes.

Q At the end of that paragraph 29, it says
"Perfusion CT is newer, but it does work to
effectively, objectively, and conclusively, rule out
the known forms of denmentia.” Do you see that?

A Yes.

Q So should that be nore qualified, that it's
nost denentias, not necessarily all?

A By known fornms, |I'mtal king about they --
there are studies in, | think, virtual, | can't say
100 percent, but all the different named subcategories
that have identified genetics or identified behavior
patterns. So the -- let's just say the major known

fornms of denentia would be better. But | say rule out

the known fornms of denentia. There may be those that
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are not known because we don't -- you know, we know
they' re denented, but we don't know -- we can't figure
out how to describe it or sonething. So | would say
that, yeah, you could qualify it a little bit. The
better-known fornms of denentia. How about that?

Q Okay. Then I'd like to ask you a coupl e of
guestions about a couple of the acadenmi c articles, the
studies cited in your report. Okay. So this is 27,
Exhi bit 27. And do you recognize this?

(Exhibit 27 was marked for
identification.)

A Yes.

Q This is an article or a study prepared by
Dash et al.? |Is that right?

A Yes.

Q Okay. And if you | ook under nethods there
under the abstract, it says this was a study enrolling
25 denentia patients. |Is that right?

A Yes.

Q So this study involved, and then in the
parent hetical there, 15 cases of -- |ost where the

definition of that is. It's vascul ar denenti a.
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Fifteen of vascul ar denentia and ten of Al zheinmer's
denentia. |Is that right?

A Yes.

Q Okay. And | think that in your report on
page 17, you describe this report as saying that
"perfusion CT is a reliable imging nodality for early
di agnosi s of denentia and differentiating vascul ar
denentia from Al zheiner's denentia.” |Is that right?

A Yes.

Q Okay. But it didn't exam ne any subjects
with any other form of denentia --

A Not this study.

Q Okay.
A But renenber, there's hundreds of studies
like this.

Q So if we could | ook at page 324 in the |ast
par agr aph before the conclusion, it begins with the
word "certain."

A Right. And they -- they always put that,
you know, reservation in public -- published articles.
Al the things that they haven't | ooked at yet and --

because if you're reviewing an article, they'|ll say,
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"Oh, well, you guys should acknow edge it doesn't do
this, it doesn't do that.” But it doesn't nean that
this study is worthless or sonething.

Q My question, Doctor, is just that this says
there are certain limtations that they nust
acknow edge; correct?

A O this particular study, yes.

Q Right. And they say that their sanple size
was small because it was only 25 people; right?

A Yes.

Q And second, we only eval uated the two npst
common fornms of denentia, that is Al zheimer's denentia
and vascul ar denentia. Correct?

A Yes.

Q Okay. So this study didn't involve forms of
cognitive inpairment that were non-denentia; correct?

A Right. No, it's just about those two.

Q Okay.

A There's no contention about that.

Q Okay.

A But there's not a contention this is the
only -- are you contending this is the only study ever
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done about perfusion?

Q " mjust asking questions, Doctor.

A Wel |, you're making contentions.

Q So on the first page, if you could | ook at
that, that's page 318 of the publication, the very
first page of the exhibit. Down in the right-hand
corner, the second to | ast sentence on the page starts
with the word "however." And can you read that
sentence and the next sentence?

A "The role of PCT in evaluation of denentias
is still at a nascent stage. Few studies in this
cont ext have shown conflicting results regarding the
areas of brain affected and which are the nost
reliable parameters. Most of these studies al so had
limted coverage of the brain as they used | ower slice
count CT scanners.”

Q Okay. And what was the date of this
publication?

A This is 2024.

Q | think it's --
A '23 -- sorry.
Q '23. Okay. So just a year before you did
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your report in this case; correct?

A O it was -- it was released in 2022,
January 2022.

Q Okay. Then if we could --

MR. MORRIS: It was accepted in 2021,
at the bottomit says. Fill out the dates. Accepted
December 31, 2021
BY MR PHI LBI N:

Q Okay. So the study was conpleted then in
2021. Is that fair?
A Yes.
Q Okay. All right. |[|'ve handed you what's
been marked as Exhibit 28. Do you recognize that?
(Exhi bit 28 was marked for
I dentification.)
Yes.
VWhich is an article by Jian et al?

Yes.

O » O >

Ckay. And you cited this study in your
report, didn't you?

A Yes.

Q Okay. And this study conducted a perfusion
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CT scan on 180 different patients. If you |look at the
nmet hods there. And they were grouped into categories
of there was a control, there were 30 patients with
MCI, 35 with mld Al zheiner's disease, 35 with
noderate Al zheiner's denentia, and 30 with severe
Al zheimer's denmentia. Do you see that?

A Yes.

Q Okay. Now let's turn to table 2, which is

on page 4761. Are you famliar with the term p-val ue?

A It's a probability assessnent.
Q And do you see down at the bottom of this
table, it says that -- there's an asterisk against the

entries on the table with a p-value of |less than .05?
A Yes.
Q And that nmeans where there was less than a 5
percent chance that the results were due to random

chance; correct?

A Ri ght .

Q Okay.

A O stated positively, 95 percent confidence
interval that that's -- that they're the normal is

separate from the finding.

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




N

A W

10
11
12
13
14
15
16
17
18
19
20
21

22

Page 225

Q So in this table, the colums are divided up
NC for the normal control; right? That's the first
col umm.

A Yeah.

Q And then the next colum is MClI. And then
there's a colum for mld Al zheinmer's di sease, a
columm for noderate Al zheinmer's di sease, and a col um
for severe Al zheiner's disease. Do you see that?

A Yes.

Q Okay. So for the colum that's MCl, mld
cognitive inpairment, do you see any asterisk on any
of the readings in that colum?

A No.

Q Okay. So doesn't that nean that the authors
here are reporting that there was no finding, no value
for mld cognitive inpairnent with the CT perfusion
bei ng done here that had a p-value of |ess than .05?

A Not yet. This assessnent was not able to
di stingui sh them

Q Okay. But so there's no asterisk in that
colum, no p-value less than .05?

A Yeah, not in this study.

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N o g b~ w N P

N NN R R R R R R R R R R
N P O © 0O N O O b W N B O

Page 226

Q Ckay.
A Which is from 2015, 10 years ago. O
received 2016. Sorry.
MR. PH LBIN. Could you hand ne --
okay. Al right.
BY MR PHI LBI N:
Q I ' m handi ng you what's marked as Exhibit 28
[sic].
(Exhi bit 29 was marked for
I dentification.)
MR. MORRI'S: Twenty-nine.
PHI LBIN. Twenty-nine, yeah.
MORRI S: Twenty-ni ne.

2 2D

PHILBIN:. | think we've -- | think
It should be 29.
MR. MORRI'S: Yeah.
THE REPORTER: ©Oh, yeah --
BY MR PHI LBIN:
Q Ckay. Actually, first I'd like to go back
to pages 16 and 17 of your report.
A The main report?

Q The main report.
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A Okay.

Q Okay. And down at the bottom of page 16, it
refers to the article, the exhibit | just handed you,
the Metting article. Do you see that?

A Yes.

Q And it says it was -- in the report here, it
says it was based on a study of 191 patients?

A Yes.

Q And then on the top of page -- well, and |et
me just read this "where a variety of
neur opsychol ogi cal batteries are used and then
conpared to CT results,” -- I'"mreading fromyour
report there at page 16 -- "inpairments in executive
functioning and enotion perception assessed with
neur opsychol ogi cal tests during followup were rel ated
to differences in cerebral perfusion at admi ssion in
mld traumatic brain injury cases.”" |Is that correct?

A Yes.

Q And it says "It further concludes that the
focal cerebral perfusion data provides an objective
basis for assessing the same functions that the

neur opsychol ogi cal testing such as facial expression
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of enotional stinmuli and tests, the zoom app test for
behavi oral assessnment of dis-executive syndrone, the
ADS battery, the trail-making test, imediate recall,
Rey auditory verbal learning test, and two-hour
battery of various neuropsychol ogical tests.™
Correct? That's what it says?

A Yes.

Q Okay. So I'mstill just on your report. |
just want to understand what your report says for now.

Doctor, you're with nme?

A Yeah.
Q Okay. And so in your report, you list seven
neuropsychol ogi cal tests there, |I think. And I'd |ike

you just to focus on what's in the report so |
under st and what you' re sayi ng.

A M1 hmm

Q So in the report, you're saying that the CT
perfusion is an objective way to test the same thing
as Facial Expression of Enotional Stinmuli and Tests,
which is called also FEEST, isn't it? You're famliar
with that?

A M hnm
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Q Is that a "yes"?

A Yes. Sorry.

Q Okay. It also tests the zoom app test for
behavi oral assessnment of dysexecutive syndrone;
correct?

A Is any of this in contention?

Q Doct or, just --

A Because eventually we're going -- we're
going to tinme out here.

MR. MORRIS: Let himget through the
guesti on.

THE W TNESS: So --

MR. MORRIS: Just |let himget through
t he question.
BY MR PHI LBIN

Q Doctor, if we could just focus on your

report.
MR. MORRIS: Just |let himget through
t he question --
BY MR. PHI LBI N
Q Okay. On the top of page 17, you list seven

t hi ngs, seven neuropsychol ogi cal tests.
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A You' ve been saying that over and over again.
Come on. What's the question?

Q | just want to confirmthat these are the
seven. One is the --

A Yeah, it's witten in there. It's witten
here. Those are the tests they're talking about --

MR. MORRIS: Just hear the question and

nove on.

BY MR. PHI LBI N

Q Doct or, you have to just answer the
guestions that | ask.
A Well, but at some point, |I'mgoing to have

to leave, so let's try to nove it along a little bit.
MR. MORRIS: Let's take a five-mnute
break. | think that'll be helpful in nmoving this
al ong.
THE REPORTER: Okay.
MR. PHILBIN:. Ckay.
THE REPORTER: So the tinme is currently
3:42 a.m -- p.m, and we are going off the record.
(OFf the record.)

THE REPORTER: We are back on the
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record, and it is currently 3:44 p. m
BY MR PHI LBI N

Q Okay. Doctor, we were just on page 17 of
your report at the top. And | just want to nake sure
that | understand the statenment here about the Metting
article, which is that the article concludes that
focal cerebral perfusion data provides an objective
basis for assessing the sanme functions as
neur opsychol ogi cal testing, such as --

MR MORRIS: [|I'msorry. W're just
getting on your page. You're back on page 17 of the
report; right?

MR. PHI LBIN:  Yes.

MR. MORRIS: Okay --

BY MR PHI LBIN
Q Okay. Such as, and then it |lists sone
tests. | want to make sure that we're tal ki ng about

the same thing. So one is facial expression of

enmptional stinmuli in tests. That's nunmber one;
correct?
A I think you did. He already asked these

guestions. He asked them one by one.
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THE W TNESS: Can you read that back?

MR. PHI LBIN: Doctor?

MR. MORRI'S: Just answer and we'll --
BY MR PHI LBIN

Q We had to take a break because you weren't
answering the questions. Are you going to answer the
guestions now?

A Yes. |I'mjust pointing out that you're
repeating yourself over and over again. And |'ve
already said that | don't like to answer the sane
guestion tw ce because the point is just to get a

slightly different word expression.

Q I"mtrying to get the first answer, Doctor.
So | just want to go through these. |Is the first test
there facial expression of enptional stimuli in tests?
A Yes.

Q Okay. Second is the zoom app test for
behavi oral assessnment of dysexecutive syndrone;
correct?

A Yes.

Q The third test is the ADS battery; correct?

A Yes.
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Q Okay. The fourth test is the trail-nmaking
test; correct?
Yes.

The fifth test is imediate recall; correct?

> O >

Yes.

Q The sixth test is the Rey Auditory- Verbal
Learning test. Is that right?

A Yes.

Q And the seventh thing that you list is a
t wo- hour battery of various neuropsychol ogi cal tests;
correct?

A Yes.

Q Okay. So let's look at the Metting article.
Okay. In the Metting article, if you |look at the
ABSTRACT, at the end of the first paragraph, it says
"As the adnm ssion conputed tonography (CT) often is
normal, perfusion CT inmaging may be a useful indicator
of brain dysfunction in the acute phase after injury
of these patients.”™ Do you see that?

A Yes.

Q Okay. And so what this study was | ooking at

is patients who had mld traumatic brain injury and a
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CT perfusion was done on themin the acute phase right
near the time of the injury; correct?

A Yes.

Q And t hen neuropsychol ogi cal testing was done
as a followup some nonths |ater?

A Yes.

Q Okay. And then -- okay. Let's |ook at page
25 of the article. And if you |l ook at the top
ri ght-hand colum, there's a paragraph there that says
"In total, 191 patients were screened for inclusion.”

A Yes.

Q Okay. But then you see it tal ks about
several -- a lot of the subjects had to be excl uded,
and the conclusion is, at the end of the paragraph, 18
patients were suitable for further analysis.”

A Yes.

Q So isn't it correct that this study actually
reported results and was a study, ultimately, of 18
peopl e?

A Yes.

Q Okay. Now, let's look at --

A And |'m not submtting this as proof of the
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entire field. As |I've said, there are hundreds of
articles which I cite, you know, explain howto |locate
them so that | don't think -- | nmean, | understand --
| don't know where you're going with this.

Q well, et me ask you --

A My frustration is that by pointing out a
particular word or a small error on one study, it
doesn't eradicate the whole field.

Q | understand that, Doctor.

A So | think it's enough to say that this
study supports that, and it's one of nany nore.

MR. PHI LBIN: Counsel, there is no
guestion pending, and so |'m not going to have this
count against my tine.

MR. MORRIS: GCot it.

BY MR PHI LBIN

Q The purpose here, Doctor, is for ne to ask
guestions to get information fromyou. It's not to
argue the case. Ckay?

A [ No audi bl e response. ]

MR. MORRIS: Go ahead and ask a

guestion, and he'll answer it.
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BY MR. PHI LBI N:

Q So let's |look at page 26, and right at the
top in the left-hand colum, there's a headi ng 2.4,
Neur opsychol ogi cal test neasures.

A Yes.

Q Okay. And then there are headings there
t hat show the test neasures. The first one is 2.4.1,
which is the words test. Do you see that?

A Yes.

Q And it says the 15 words test is a verbal
menory test.

A Yes.

Q Okay. And then the next test is the
trail-mking test.

MR MORRIS: We'll just wait for a

guesti on.
BY MR. PHILBIN

Q Do you see that?

A Yes. But didn't you just --

THE WTNESS: Didn't he just run

t hrough those three tinmes?

MR. MORRIS: Just answer the question.
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THE WTNESS: He's just trying to
harass - -

MR. MORRIS: Just answer the question.
BY MR PHI LBIN

Q The third test is the Zoo Map Test. Do you

see that?
A Yes, as | testified previously three tines.
Q Okay. Well, let's | ook at page 17 of your
report. What you put here is a "zoomapp test.” Do

you see that?
A It m ght be a typo or from-- some -- sone
other shift in the lettering.
Q Okay. But then the Zoo -- in article it
expl ains the Zoo Map Test is a subtest of the
behavi oral assessnment of the dis-executive syndrone or
BADS battery.” Do you see that?
A Yes.
Q Okay. In your report on page 17, you listed
the ADS battery as a separate test. Do you see that?
MR. MORRIS: On page 17 here.
THE W TNESS: Okay.
/11
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BY MR PHI LBIN

Q Okay. So it's not -- there wasn't really a
separate ADS test, was there?

A It looks like a -- that it should be -- it's
a sub -- sub aspect of the BADS test.

Q Right. The only test that was given was the
Zoo Map Test, which is a sub aspect of the BADS
battery; correct?

A Yes.

Q Okay. And then the last test listed here on

page 26 is the FEEST, the facial expression of

emptional stinmuli in tests; correct?
A Yes.
Q Okay. So there were only four

neuropsychol ogi cal tests actually adm nistered in this
study. Isn't that right?

A Sur e.

Q Okay. Let's look at page 27. If you |ook
in the left-hand col um under the heading
Neur opsychol ogi cal tests and cerebral perfusion, do
you see that headi ng?

A Yes.
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Q Okay. |If you go down to the second
paragraph, it says "There were significant (P < 0.05)
differences in cerebral perfusion between those with
normal and abnormal scores on the Zoo Map test and the
FEEST." Do you see that?

Yes.

Q Okay. And then if you | ook on the next
page, on page 28, there's a figure in figure 1. It
shows a bar graph showing the results of correlation
bet ween the cerebral perfusion tests and the Zoo Map
Test and the FEEST. Do you see that?

A Yes.

Q And the caption below the figure says
"Cerebral perfusion in relation to neuropsychol ogi cal
tests. Significant”™ -- again -- "(P < 0.05)

di fferences in cerebral blood volunme, nmean transit
tinme, and cerebral blood flow between those with
normal (dark bars) and abnormal (Ilight bars)

neur opsychol ogi cal test results on the Zoo Map test
and the FEEST." Do you see that?

A Yes.

Q So -- but this is not reporting any

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




N

A W

10
11
12
13
14
15
16
17
18
19
20
21

22

Page 240

significant correlations for the other two

neur opsychol ogi cal tests that were done?

A Yes.
Q And one of those was a nmenory test; correct?
A Yes.

Q Okay. And simlarly, if we go to page 29,
in the left-hand colum, there's a paragraph right
before the heading 4.3. There's a paragraph that
starts with the words "expl anation.™

A Yes.

Q And it says "An explanation for the absent
relati on between cerebral perfusion and the 15 Words
test and the Trail making test part B, could be that
these tests contain nore structure conpared to the
FEEST and Zoo Map tests.” Do you see that?

A Yes.

Q So this is acknow edging that there was no
statistically significant relati on between the
cerebral perfusion results and the 15 Word test and
the Trail maki ng test part B; correct?

A Yes.

Q Okay. So this article doesn't provide any
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evi dence for a conclusion that CT perfusion can

provide a substitute for those tests, does it?

A Not for those tests.
Q Okay.
A It says "In conclusion, inpairnents in

executive functioning and enotion perception were
related to the cerebral perfusion tests.” So it says
it right in the conclusion. You're not -- you're
trying to assert it says things that they didn't
conclude and they didn't conclude them You are
right. And that took about 15 mi nutes. And ny
position feeling is that you' re running out the clock.

MR. MORRIS: Just answer the question,
and then we'll nove on.

THE W TNESS: Because, you know, this
is just one of many, many papers, so -- but it -- it
does show a utility for this.

MR. PHILBIN. Al right. Do we have --
yeah.

THE W TNESS: Sonetines it turns out
that the neuropsychol ogical tests weren't very good,

and that is why they don't get confirmed by biol ogy.
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BY MR. PHI LBI N

Q Al right. |'ve handed you what's been
mar ked as Exhibit 30, | believe, which is an article
by Latchaw. 1Is that correct?

(Exhibit 30 was marked for
identification.)
A Yes.
Q And this is cited at page 27 of your report.
And t he paragraph starts on page 26 of your report,
whi ch says "Current reports indicating the rel evance
of Perfusion CT (and ASL-MRI), and their role in
repl aci ng neuropsychol ogy evaluations as a result of
t he perfusion studies' mnmuch higher rel evance and
accuracy, are set forth in" -- and then it says "Dash
and Zhang." We've |ooked at those. And then on the
next page it cites Latchaw.

And | just want to understand, because |
couldn't find it in here, where in this article is
there the conclusion that the CT perfusion can repl ace
neur opsychol ogi cal eval uati ons?

A So what they're doing is they' re |ooking at

the results of a nunber of different studies. And
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they're trying to decide on a guidelines basis if
there's sufficient information to reconmend repl aci ng
the test. So in the course of that, they cite a
number of studies where the perfusion CT proves
sufficient or helpful.

And, you know, to do a segnent-by-segnment
anal ysis, which I would like to do, it will take ne
several hours now before answering your question,
because, you know, there's a lot going on in this
paper. However, it clearly concludes not that the
studi es are useless, but that they -- a nunber of
different types of studies are helpful in a nunber of
ways and nore research shoul d be done.

It's a -- it's a very typical sumary.
think it was useful to cite because it provides an
overview to the field and shows a nunber of areas
where the imaging test is helpful. |If they found it
was not hel pful, they would have recommended no
further work. So it's an attenpt to -- to present a
guidelines. It has not -- and | don't say that it's
been decided that all neuropsychol ogy and MOCA shoul d

have to be abandoned as of today or you're
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practicing -- or engaging in mal practice.
But |I'm saying that there's evidence from
that whole literature, sone of which appears or -- or

is recited inthis article, that shows that this is a
useful way and an objective. See, the other thing
that has to do is it's nore objective than when a -- a
party engaged in litigation hires soneone to do a

t al k- based anal ysis on their behalf.

So if the court hires a neuropsychol ogist in
order to try to disprove the person's clains that
they're fine, they feel an obligation to performfor
those -- for their enployer. So whereas if you have
an objective test, it's nore immune to those biases.

Q Okay. So | just had a sinple question
because this article was cited for the proposition
t hat studies show that inmaging can repl ace
neur opsychol ogi cal testing. And | couldn't find a
sentence in here that seemed to suggest that.

A No, | think --

Q | take it that, as you sit here today, you
can't point nme to a sentence in here --

A Well, | can --
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MR. MORRIS: Object to the

characterization of the report --

THE WTNESS: -- | can stop for an hour
and 1'Il -- I"Il find a nunber of answers. It's a
conplex report. | read through it and reached that
conclusion. M -- ny citation isn't fine enough. |
can find those if you want to stop, but I amgoing to

have to | eave at a certain point, and it's on your
cl ock.

MR. MORRIS: Okay. Just answer the
gquestions, and we'll nove forward.
BY MR PHI LBIN

Q Okay.

A |"ve not answered yet. | told you I was
going to go through and do the analysis, but it's on
your cl ock.

Q No, no, ny question was --

MR. MORRIS: There's no question
pendi ng.

THE W TNESS: Unless you're going to
wi t hdraw t he questi on.

MR. MORRI S: Dr. Filler, there's no
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guestion pendi ng.
BY MR PHI LBI N

Q My next question, Dr. Filler, is back to
your report at page 40.

UNI DENTI FI ED SPEAKER:  Forty?

MR. PHI LBIN  Yes.

MR. MORRIS: (Okay. Let's go on to the
next exhibit, Dr. Filler, because he's on to the next
guesti on.

THE W TNESS: Okay. Thank you.

BY MR PHI LBIN

Q On page 40 of your report where you have the
sunmary of evaluation and testing --

A Yes.

Q -- under the second nunbered paragraph,
there's a sentence about in the mddle that begins
with the word "noreover.”™ And it says "Moreover,
there is exceptionally high flow bilaterally in the
hi ppocanpus which rules out all of the known causes of
MCl, mld cognitive inpairnment, and any denentias."
Do you see that?

A Yes.
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Q Okay. So | think -- and | just want to
confirmthis, because | think we discussed that
earlier, that | think you said you re not saying that
the imagi ng rules out necessarily all fornms of
denentia or all forns of cognitive inpairnment. So |
just want to understand, given this sentence, should
this be nodified a little bit to say all the major
forns of denmentia? All the major fornms of mld
cognitive inpairnment?

A Sur e.

Q Okay. And then one question related to this
statenment that on the CT perfusion results, there is
exceptionally high flow bilaterally in the
hi ppocanpus. So does that nmean that the CT perfusion
results that you got allows you to conpare the
cerebral blood flow on Judge Newnman to ot her people?
s that what it neans by exceptionally high,
exceptionally high conpared to other people?

A Yes. So in the tests that found utility
for -- for hippocanpal flow studies, they indicated
that in several fornms of denentia, the value of the

flow was abnormally low. So in this case, for Pauline
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Newman's scan, the -- the flow paraneters were nor nal
or high normal. So these did not show the decreased
flow that's found in those patients denonstrating
dementia in those studies that found the difference.

Q Okay. If | could direct you to page 35, it
m ght help to | ook at the inage.

A And there's a nore conplete set of that
i mges in the supplenment --

Q So on page 35, this is an inage that has the

| abel rCBF, which is cerebral blood flow I s that

right?
A Yes.
Q And this is the one with the arrows on the

right and the left sides that say "H gh Focal Bl ood
Fl ow' - -
A And renenber, this is one slice of a volune.
MR. MORRIS: Let himget his question
out .
THE WTNESS: So | included this slice
as a denonstration, but you have to | ook at the whole
set to see the volune of the region that has the fl ow

assessnent. So basically the problemis that if you
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were to neasure the -- the flow at just one nonent,
you wouldn't get all the flow. But if you cover a
sufficient volune, you'd get the entire vol unme that
passes through the region in the period that's being
assessed for flow.

MR. PHILBIN:. Ckay.

THE REPORTER: If we could just
remenber to wait for other people to stop talking
before we start talking. I1'mgetting a | ot of cross
tal k right now

MR. MORRI'S: Understood.

BY MR PHI LBIN

Q What 1'd |like to understand is the data that
you get fromthis -- | think it's ischema fromthe
software that's used on this. 1Is this show ng you,
whet her by virtue of the red color or sonme other way,
is it giving you an absolute neasure of flow, which I
woul d think is sonething like mlliliters per second
or sonmething like that? |Is it an absol ute neasure of
flow? O is it just conparing the left and the
ri ght-hand sides of her brain?

A No. It --it's the -- the actual reported
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report, which, you know, again, | put in | think this
Power Poi nt, but -- and | have it nore extensively
denonstrated. So we attach the actual images. Ckay.
So you're just -- this -- so what we did in the report
was just did a few frame grabs, but the imges are the
i mges. And what you see in the imges is that they
have quantitative netrics, and the color is used not
to conpare right and left, but to provide a
gquantitative metric.

Q So the color is sonething like different
col ors suggest different levels of milliliters per
second or sonething |like volume per unit of tinme?

A Yes.

Q And so it's on an absolute scale, the color.
So if you've got red on this person's CBF, that's the
sane flow as red on that person's CBF scal e?

A Right. And you may conpare different -- you
may conpare different parts of the brain that may or
may not be affected by a particular condition. So
let's say you have a condition that causes inpaired
flowin just the hippocanpus, which several of these

conditions did, then you would see in the report that
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they see in those patients, although normal flow in
ot her parts of the brain, that there's a | ower flow
indicated by a different color in those patients in
the parts of the brain that have the inpairnment.
Whereas in a person that does not have the
flow inpairnent, they're seeing a simlar rate of flow
in the hippocanpal tissues as in the other tissues not
known to be affected by the disorder.

Q Okay. Then on page 41 of your report,
Doctor, in the paragraph that begins with the word
"Second. "

A Yes.

Q There in sort of in the mddle of the
paragraph, there's a line that says "Perfusion CT" --
"the Perfusion CT results should be determ native."

Do you see that?

A Okay.

Q And | just want to understand, in your
opi nion, in the opinion you' ve given in this case, how
different parts of what -- of your evaluation fit
together. Are you saying here that the perfusion CT

results on their own, if all there is is the perfusion
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CT, that's determ native? That's all you need to see?

A So what I"'mtrying to say is that, you know,

based on ny overall -- okay. So |I found that she had
excellent recall. She seened to denonstrate -- |egal
capability to, when | -- argued before her as an

attorney, in terns of identifying the relevant patent
i ssues so that | would not be surprised if it were
shown that she did indeed wite her opinions, which
seemed to be not -- not conceivably comng froma
denent ed person

I mean, when | showed doctors those reports
and said, they're saying soneone with denentia coul d
wite this, and they just |augh, you know, so --
because it's a m sunderstandi ng of denentia. So |I'm
saying that, based on the exam and an objective test,
that the underlying concern. So let's say their
underlying concern is that there is a denentia taking
pl ace that jeopardizes the court and its -- and the
parties that come before it.

So | would say, based on the things that
|'"ve | ooked at, this is part of this whole summary,

whi ch includes her opinions, the review of her
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opi ni ons by others who have reviewed them ny
interview with her on conmplex technol ogy and patent
| aw, ny neurol ogi c exan nati on, and an objective

i magi ng test showi ng that she does not at | east
denonstrate any one of the mmjor common forms of
dermenti a.

That this information should be sufficient
for themto halt the suspensions because it appears
she is able to do her job. And that's -- that's ny
opi nion, but | understand that that's just my opinion.

Q Okay. But what I'mtrying to get at -- |
understand we tal ked about earlier, in the part of
your report that says "structure of the report,” you
set out sort of three areas: neurologic exam
neur ol ogi cal exam the interview involving these three
hypot heti cal cases that you gave her in evaluating her
responses to those, and then the imaging. 1|s that
right? Do you renmenber that?

A Yes.

Q And what I'mtrying to get at is, let's say
t hat sonebody | ooking at your opinion said "I don't

really buy this stuff about asking her the
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hypot heti cal questions, and the neurol ogi cal exam
don't know. It was unconventional." And they were
not persuaded by those. |s what you're saying here,
the perfusion CT scan in itself, that you would have
this result, you can stand al one just on the inage?

Or for you to have your opinion, do you need the inage
and the other parts as well?

A Well, let's say it was inpossible to get an
interviewwth her. And let's say it was inpossible
to do a neurologic exam And inpossible -- and al
you had was, "We wonder if this judge is okay, and
we've done a test." The test does not denobnstrate any
abnormality. So if you couldn't get any information
on the other things, and the only basis you had was
this objective test, it |ooks |like she's fine.

Now the fact is that their opinion is going
to be based on a nunmber of things that | al so address.
So | don't think that they should be taken - | -- |
did the other parts 'cause | understand they each play
a role.

Q You think they each play a role. But |I'm

just trying to get your opinion. Wuld it be your
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opi nion that you could rely on the image al one?
That's all | want to know i s your opinion.

A No, if | would have -- could have done that,
| would have just got the image, and | wouldn't bother
to exam ne her or |ook at her work output. |'ve done
all those things, including the interview exani nation,
because | believe that taken together, you know, for
this is not just to say she is not suffering froma
particul ar denmentia, this is to say can she be a
practicing Court of Appeals Federal Circuit judge,
which is far -- goes far beyond the | evel of
conpetence that the usual denentia eval uation pursues
and whet her you can draw a zebra or, you know --

Q Okay. On page 36 of your report, towards
the bottom there's the heading there, COGNITIVE
| NTERVI EW FOR TECHNOLOGY AND PATENT LAW

A Yes.

Q And in the first paragraph there, you
acknowl edge that witten output is often dependent on
assi stance of |aw clerks and other staff menbers.

A Yeah. It's going to vary fromjudge to

j udge how they use them but -- and I have no idea
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what the process is in this court, because they --
they keep that -- unless you've actually been a clerk
there, so | don't know. | nean, for sone reason, the
court -- the Judicial Council is treating her opinions
as of not -- no convincing value. And | don't know.
| -- have to guess why they -- it doesn't -- they
don't consider that.

Q Okay. But you, for purposes of your
evaluation, it seens like you didn't want to rely on
her opinions either because you don't know how much

hel p she gets with them

A Well, | assune that they didn't -- that
didn't convince -- it obviously didn't convince her
coll eagues, and I -- I"'monly just suspecting because
| thought, "How would that not be convincing? How do

you write opinions that win in the Supreme Court if
you're actually denmented?" | nean, so | don't think
can imagine, and I"'mjust -- | admt |I'mjust
guessing, is that they wonder if naybe she had
assistance in witing them and therefore that's not
convincing to them

"Cause really, if you were at the -- at --
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| ooking at Harvard faculty and they were producing
brilliant papers, | don't think we'd assune it woul d
be com ng froma graduate student say that that guy,
that's what he's done all his life, and | don't see
who could do that.

But here | don't know, so it occurred to ne
that | should question her directly, both with regard
to recall and with regard to | egal analysis, as if she
had no tine to prepare, which would be this situation,
that it would be useful. So whether that's convincing
or not, | don't know, but | felt it was hel pful for me
in reaching my concl usions.

Q Okay. And so then in the cognitive
interview, | think you gave her sonme hypotheti cal
situations that required sonme anal ysis involving
patent law. 1Is that correct?

A Yes, which | think | outlined there.

Q And you were al so conparing her responses to

your prior experience with her as an advocate in cases

you had argued in the Federal Circuit. |Is that
correct?
A Yes.
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Q Okay. In your clinical practice, your
regul ar practice, have you ever evaluated a patient
based on sone kind of simlar analysis of that
patient's performance to hypotheticals conpared to
your past experience with that patient?

A | don't think so. That is -- |I'm not
usually trying -- so the only tinme it cones up, and |
maybe do this a little bit, is say sonebody is the
managi ng partner of a law firmand actively invol ved
inlitigation, and it's -- because it's an ethical
I ssue, and he's comng to say, "I really want to
continue ny practice, and | know |I'm having trouble."
So -- 'cause you m ght want to say, "Well,

If you're representing clients and you're having

trouble, you need to stop. Okay? And let ne just

deal with your personal nedical condition.” And, you
know, I'll nake that point, okay. And then |I don't
know that there's a -- a -- particularly with an

attorney, with a group of attorneys, how you really
sort out what that person does.
But here it seened to ne that -- that what

they do is to take a conplex technology in a patent
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and in pleadings, generate an opinion. That's the
job. So I thought it would be valuable. So | think
it's hard to know that | would have enough prep -- |
woul d take the tine to prepare a test like that for a
particul ar patient, but it has conme up a few tinmes.
And | will ask targeted questions to
sonebody to see if | believe that they should or
shoul d not be continuing their profession while
treat ment goes on.

Q But those woul d not involve conparing the
person's performance and response to your prior
experience with that person, would they?

A Yeah. So it's occasionally the case that
a -- that | have prior experience with a person,
because let's say they canme in for a nerve problem
injury in their leg, and then they turn up 15 years
| ater concerned about a cognitive. | still don't know
if I have a close enough assessnent. ' Cause here --
it's because here | see her twice in a row as |late as
2022, when this is just before this is supposed to
have start ed.

So al so had an assessnent of their cognitive
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function, which if soneone cane for their leg, | mght
sort of renmenmber they seened okay. But | really went
t hrough a high -- you know, a high-performance

cognitive activity, | believe, when a judge, you know,

deals with a matter in open court on an appeal,
conpl ex appeal .

So that there -- there was, | think,
certainly a possibly unique opportunity to make that
conparison if | devised a useful test, and | don't
think it's perfect, but I felt it was hel pful.

MR. PH LBIN:. Ckay. | think if we take
a break, and I can go over nmy notes, we m ght be done.

MR. MORRIS: All right. How long do

you need?
MR. PH LBIN. Ten -- yeah, ten to
fifteen. But | also then -- are we off the record?
THE REPORTER: No -- okay. So the --
we are -- the tinme is currently 4:23 p.m, and we're

goi ng off the --
(OFf the record.)
THE REPORTER: We are back on the

record, and the tinme is currently 4:41 p. m
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You' re good to begin.
BY MR PHI LBI N
Q Okay. Dr. Filler, just a few nore
gquestions. | think earlier you described that you
have created a questionnaire that you use with

pati ents whom you're evaluating to see if they have a

cognitive inpairment. |Is that correct?
A Yes.
Q And in this case, you had that questionnaire

up on a conputer screen as you were tal king to Judge
Newman and used it to guide your interview with her.
Is that correct?

A Yeah. | said | want to -- anong ot her
things, | said, "I would like to just run through
t hese questions 'cause it's hel pful for me to just
address these points, even if they're all negative."

Q Okay. And is that -- that's sonmething that
you created?

A Yes. | nean, it -- it -- there are
conponents that are simlar to sone other, but they're
much smaller fornms. So, for instance, they're sort of

the tests that you're supposed to use for sidelines
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where kids are playing soccer and things |ike that.
So they ask for the different categories, but this is
based on ny tal king to, you know, | guess, thousands

of patients over years.

And then nostly where, you know, I'll ask
them a certain question, and they'll say, "No, | don't
have that, but here's what | experience.” And then
you -- so eventually | have it sorted out and have

organi zed it and then gone through a few iterations.
But now over the past four years or so, |'ve -- |'ve
used a -- a fixed set of questions for purposes of
consi stency for a big anal ysis.

Q And as far as you' re aware, does anybody

el se use that, your set of questions?

A Well, no, we haven't really released it for
general use, but there's -- they're -- they' re out
there. | mean, | occasionally see sonething that

| ooks very sim|ar because they've been used in many,
many, many cases, and so many physicians and attorneys
have seen them

Q Have seen themin the context of litigation

where they' ve been used?
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A Yes.

Q | see. Okay. And then | think you said
t hat before the CT perfusion scan was performed, you
had gotten sone information from soneone you thought
may be a clerk for Judge Newman, including things |ike
t hat she has a pacemaker, that there were emails or
sonething. |Is that right?

A Right. We just have -- the front desk in ny
office for anybody that we inage, will ask those --
will inquire those things. So we don't want soneone
to travel, let's say, to a place for inmaging and then
find out they can't be inmaged. So we -- and a | ot of
times you can head that off if -- if you can obtain
the notes fromthe surgeon who inplants it and then
the matching statenment fromthe manufacturer

Q So those communi cati ons woul d just be about
factual or nedical record information about Judge
Newman?

A Yes.

Q Okay. So we'd like to get a copy of those.

MR. MORRIS: We'll follow up.

MR. HARRINGTON: | will just tell you
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that in that email that | found, ny first response to
Dr. Filler, back in Septenber sonething, 2023, |

advi sed himthat the judge wanted the pacenmaker in the

reporter and -- so he's known that for quite sonme
time. Was there any additional emails, that's -- and
he hasn't --

MR. PH LBIN. Ckay. | think those are

all the questions | have.

MR. MORRIS: Okay. We do not have any
guestions. W are set.

THE REPORTER: Okay. And before we go
off the record, | just need to clarify orders.
al ready have one in here for -- to be sent to you,
M. Philbin. A normal transcript, normal turnaround
time, ten days. Do you want exhibits included?

MR. PHILBIN: Yes, exhibits included.

THE REPORTER: Okay. And nor nal
turnaround tinme is okay?

MR. PHILBIN:  Yes.

THE REPORTER: Perfect.

M. Mrris, would you like to place an

order with a copy as well?
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MR. MORRIS: Sane thing we've ordered
before. Normal turnaround is fine.

THE REPORTER: And exhibits?

MR MORRIS: Yes, with exhibits
I ncl uded, pl ease.

THE REPORTER: Okay. Perfect.

Then the tinme is currently 4:46 p.m,
and we're going off the record.

(Signature reserved.)

(Whereupon, at 4:46 p.m, the

proceedi ng was concl uded.)
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CERTI FI CATE OF DEPOSI TI ON OFFI CER

|, SYDNEY BROWNI NG, the officer before whom
t he foregoi ng proceedi ngs were taken, do hereby
certify that any wtness(es) in the foregoing
proceedi ngs, prior to testifying, were duly sworn;
that the proceedi ngs were recorded by ne and
thereafter reduced to typewiting by a qualified
transcriptionist; that said digital audio recording of
sai d proceedings are a true and accurate record to the
best of my know edge, skills, and ability; that | am
nei ther counsel for, related to, nor enployed by any
of the parties to the action in which this was taken;
and, further, that | amnot a relative or enpl oyee of
any counsel or attorney enployed by the parties

hereto, nor financially or otherwi se interested in the

outcome of this action. (i%z;/f#_i;;;;?

SYDNEY BROWNI NG
Notary Public in and for the

Commonweal th of Virginia

[ X] Review of the transcript was requested.
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CERTI FI CATE OF TRANSCRI BER

I, RAVINNA WLLS, do hereby certify that
this transcript was prepared fromthe digital audio
recordi ng of the foregoing proceeding, that said
transcript is a true and accurate record of the
proceedings to the best of ny know edge, skills, and
ability; that I am neither counsel for, related to,
nor enployed by any of the parties to the action in
whi ch this was taken; and, further, that I amnot a
relative or enployee of any counsel or attorney
enpl oyed by the parties hereto, nor financially or

otherwise interested in the outcone of this action.

J#igr:i{f '.LL»..Mw::-_a ,é-]) ‘ L"—} fjf-{?-?

RAVI NNA W LLS

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830



© o0 N o o b~ w N P

N NN N NN R R R R R R R R R R
O A W N P O © 0O ~N O O b W N B O

Page 268

Andrew Morris, Esquire
andrew. norri s@cl a. |l egal

July 7, 2025
RE: In Re Conplaint No. 23-90015

6/ 20/ 2025, Aaron G Filler (#7411738)

The above-referenced transcript is avail able for
revi ew.

Wthin the applicable timeframe, the w tness should
read the testinony to verify its accuracy. If there are
any changes, the witness should note those with the
reason, on the attached Errata Sheet.

The witness should sign the Acknow edgnent of
Deponent and Errata and return to the deposing attorney.
Copi es should be sent to all counsel, and to Veritext at
cs-mdatlanti c@eritext.com

Return conpleted errata within 30 days from
recei pt of testinony.
If the witness fails to do so within the tine

allotted, the transcript may be used as if signed.

Yours,

Veritext Legal Sol utions
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Il n Re Conpl aint No. 23-90015
Aaron G Filler (#7411738)
ERRATA SHEET

PAGE LINE CHANGE
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PAGE LINE__ CHANGE
REASON

PAGE LINE CHANGE
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PAGE LINE CHANGE
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Aaron G Filler Dat e
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In Re Conplaint No. 23-90015
Aaron G Filler (#7411738)
ACKNOWLEDGEMENT OF DEPONENT

I, Aaron G Filler, do hereby declare that |
have read the foregoing transcript, | have nade any
corrections, additions, or changes | deened necessary as
not ed above to be appended hereto, and that the sane is
a true, correct and conplete transcript of the testinmony

gi ven by ne.

Aaron G Filler Dat e
*If notary is required
SUBSCRI BED AND SWORN TO BEFORE ME THI S
DAY OF , 20

NOTARY PUBLI C
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, 1if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
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the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
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in encrypted form and are transmitted in an encrypted




fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4
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